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PREFACE. 


B FORE I give an Account of the tollowing Caſes, 


I ſhall mention ſomething of Reports in general. 
We have no printed Caſes of rhe — Proceed - 
ings either in 


e Sheriffs Torn, dor in the County- 


Courts; the Reaſon whereof may be, becauſe Juſtice was 


then adminiſtred in a y Way, and de plano. 
Neither have we any for aboye one hundred. Years after 
the Courts of Law were ſettled in Neſtminſter-Hall; which 
was about the later End of King om. 
But in the Reign of Ed. 3. when the Profeſſors of the Law 
(as my Lord Cole obſerves) were excellently Learned, and 
when Serjeants drew their own Pleadings, then (as he far- 
ther mentions) Jangling and Queſtions did ariſe, and Ex- 
ceptions were taken more to Form than Matter. It was then 
our Book-Caſes began, and have been continued ever ſince. 
And it is neceſſary it ſhould be fo, becauſe the Opinions of 
Lawyers are generally guided by thoſe of their Predeceſſors, 
in which they ſeem to imitate the ancient Prators, who eſta- 
bliſhed their Judgments, not ſo much upon their own Rea- 
{on, as upon the written Laws of the Empire. 
Tis true, it was the Complaint of = Learned Perſon 
before-mentioned, that he liv'd in a ſcribbling Age, and that 
Quotidie plus, quotidie pejus ſcribunt ; yet he wrote on. 
And ſo has the Collector of theſe Caſes, who for ſeveral 
Years attended that Court in which they were adjudged, and 
has not only compared them with the Records, but was aſſiſted 
in the . Pleadings by a very able Clerk, who was 
particularly concerned in them: 
I 


Same; 


The PREFACE. 


Some, and but a few of them, are reported by others, 
and recommended by a great Name in the Title-Page, which 
is a certain Advantage to the Bookſeller, whether tis ſo to 
the Reader or not; * tis the Benefit of the Reader which 
is chiefly intended y theſe Papers. | 


The Quotations in the Margt 


. 


In have been carefully examin- 
ed with the Books, and our of the great Number of Authorities 
which are uſually cited at the Bar, none are here inſened 
but ſuch as ſeem pertinent to the Caſe in Queſtion. N 
And that nothing might be wanting to this Work, a much 
more than uſual Care has been had in the Correction of it; 
5 the 8 of the _ however troubleſome 
and expenſive, has been ＋ 5 aps beyond what has 
been done in moſt Books of this Nike | 80 that it may well 
be hoped chat thoſe few Miſtakes, which poſſibly have eſtap d 
the Preſs, may eaſily be correfted ; as well as thoſe of the 
Author, which he believes not to be any where material; but 
has not the Vanity to think himſelf not obnoxious to Errors, 
as all Mankind muſt always be. ä * | 
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Symonds ver ſas Cudmore. 


N Ejectment was brought foz one Mei 
Curtilage and Garden, in the Pari of 
in the City of Exon, on the Demiſe of Nicholas Mar- 


tin, &c. | 
Upon Not guilty pleaded, the Jury found a ſpecial Uer- 


dict; that Sir Nicholas Martin being Tenant foz Lite, with 


Remainder in Tail to William his eldeftSon, and having a 
ower to make Leaſes fo2 21 Pcars, oz thzee Lives, reer. 


ing the antient Rent. did make a Leaſe to Clement Weſt- 
come fo2 99 Pears, if Richard and Nicholas Weſtcome ſhould 
ſo long live, reſerving the antient Kent, which was 81. 


108. Annum. 
Sir Nicholas Martin died leaving Jfſue William Martin his 


eldeſt Son and Heir, who being thenſeiſed of the Remain- 


der in Tail; and alſo of the RKeverſion in Fee expectant up- 
on the Determination of that Eſtate, did by Jndenture 
releaſe the ſaid Rent, and befoze the Determination of the 
afozeſaid Leaſe made by his Father, did demiſe the P2e- 
miſes to Elizabeth Weſtcome foz 99 Pears, if George and Wil- 
lian Weſtcome ſhould ſo long live, to commence after the 
Determination of the firſt Leaſe. | | 
Willlam Martin died leaving Jfſue Nicholas Martin his eldeſt 
Son and Heir, who being the Aue in Tail, levied a Fine 
to the Uſe of himſelf, and his Heirs. ö 
Akterwards the fürſt Leaſe determined, then Nicholas Mar- 
tin entred, and made a Leaſe to the Plaintiff $ ds, up- 
on whom Cudmore the Defendant, being the Aſlignee of the 


ſecond Leaſe, entred and, Whether his Entry was laws. 
Thoſe | 


ful? was the Queſtion. * 


one 1 Salk. 533. 
„Paul 2 Salk. 619. 
I Sboweg 


2 Hill. 2 W. & M. in B. R. 1690. 
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Thoſe who argued foz the Plaintiff would have the Eſtate⸗ 
tail in being; and that tho it might be barred by the Fine, 
pet it was not extina; therefoze they would not have the 
Leaſe void, but voidable by the Jflue in Tatl, and that 
the Cognizee of the Fine might avoid it as the Jllue in 
Tail might have done if the Fine had not been levied, 

They argued that at the Common Law all Eftates of Jn- 
heritance were in fee; and befoze the Statute De Donis, 
the Ponee had a fee⸗ſimple conditional, and might have 
barred his Allue. 
That by the Statute De Donis, &cc. called Weſtm. the ad, the 
Common Law was altered, which Statute was made foz 
the benefit of the Jflue by reſtraining the Tenant in Tail, 
either befoze oz after ue bozn, to bar oz change the Eſtate. 

*Tis true, if he had made a Feoffment with Livery, it 
would woꝛk a Diſrontinuance of the Tail, becauſe he had an 
Eſtate of Inheritance, and in ſuch Caſe the Jflue in Tail 
2 Kat muſt have d2zought his real Action : But now by ſubſe- 
32 H. . ap. quent Statutes, Power is given to Tenant in Tail to 
* bar his Jae by Fine. 

Ik this Leaſe ould not be voidable, then it would be 

good as as anpof the Aue in Tail are living, but that 

| cannot be, becauſe tis not fo2 the Benefit of ſuch Jllue 
1 . that it would be ſoz and foz tig Reaſon the Books are ve- 
42 E; „ TÞ plain, that Altenations made foz their Benefit and not 
to their P2eſudice, are — : 

Admitting fttherefoze to be doidable by the Iſſue in Cail. 
then the Cognizee in the Fine mult have the ſame Power 
to avoid it as the Jflue in Tail had befoze the Fine levied : 
and td obe tYis, they relied on my Ld. Coke's Comment 
: Inft.g6.b] Ont Littleton , that if Tenant in Tail makes a Leaſe foz foz- 

ty Pears,reſerving Kent, to commence 10 Pears after, and 
dies, then the Jllue in Tail enters and makes a Feoffment 
to B. the io Pears expire, and the Leſſee enters, and B. accepts 
the Kent, and waves the Poſſeſſion of the Land; this 
makes the erecutozy Leaſe good, becauſe he ſhall have 
_ 1 — 1 as the due in Cail had, either to make 


13 Ex. cap. i. 


Object. Jt may be objected in this Caſe, that the Leaſe 


made by the Tenant in Cail, never commented till after 
the Fine levied by the Jſue; and therefoze it could not a- 
= nee we r it wage extinguiſhed by 
ariſe out of any thing, it m 
out of the Reverſion in Fee. „„ — 


Anſw. 


W ee RES” go > 5 0 - ; 
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Anſw. Thich Opinion may receive this Anſwer ; That the 
Eſtate-tail was not extinguiſhed by this Fine, becauſe the 
Law will ſuppoſe an Eriſtence of it in the Cognizee to 
pꝛevent a Wrong ; and therefoze where ſuch an Eſtate is in⸗ 
termixed with a Fee, it ſhall have a Being againft this 
w2ongful and tozttous Leaſe. 

Jn Errington's Caſe there ſeems to be an Opinion againſt 
this, th? Caſe was this: R. and Katherine hig Mite were Te- 
nants in Special Tail, Reverſion in Fee to R. who died; the 
Jfue in Tail, who had alſothe Reverſion in Fee in the Life- 
time of K. his Mather. made a Leaſe foz 40 Pears to J. S. to 
commence after the Death of K. his Mother, and dies, the 
Reverſion deſcended to Jane, who in the Life-time of_K. levi- 
ed a Fine: the Mother died: The Cogntzee of the Fine ſhall 
not avoid this Leaſe, becauſe he who made it was inheri⸗ 
table to the Eſtate⸗Cail, and likewiſe to the Reverſion in 
Fee, and ſo it iſſues out of both; fo2 being actually ſeiſed 
of the Fee⸗ſimple he charged the Reverſion, and the Leaſe 
is good againlt him by way of Efoppel, and by way of Jn- 
tereſt alſo out of the Keverſion, and the Eftate-Tail is not 


only barred, but extinca by the Fine. 


But there was no Judgment given in that Cale; my Ld, 
Coke was there of a contrary Opinion ro Juſtice Flemming : 
And in Capell's Caſe, which was adjudged in the 23d Pear of 
the Queen. and publiſhed in his firſt Book of Repozts, there 
is a contrary Reſolution; it was this: Thenemainder⸗Man 
in Tail granted a Rent-charge, and the Cenant in Tail fuf- 
fered a Common Recovery, and having aliened the Eſtate 
died without Jllue, the Gꝛantee ditreined foz Kent, and 
the Alienee replevied; and it was held that the Title was 


in him. becauſe the Common Recovery ſuffered by the Te⸗ 


nant in Tail did bind all the Remainders, and all Leaſes 


made by them. | 
Econtra. Thoſe who argued fo2 the Defendant ſaid; Chat 
the Leaſe fo2 Pears was not to be avoided by the Jſſue'in 
ariſeth even out of the Efkate-tarl, and Itke- 


Tall, becauſe { 
wiſe out of the Reverũon; and theretoꝛe it muff be a good 


fo: that Reaſon tis not void againſt his Jfſue ; but the J\- 
ſue having levied a Fine the Eſtate⸗tail is then ertinct, fo 


that the Cogntzee cannot come in P2ivity ot it being a 


meer Stranger, and therefoze ſhall not avoid this Leaſe. . 
B 2 At 


Leaſe, tho the Tail might be barred by the Fine; fo2 it was 2 Cro. 688. 
made by William Martin when he was Tenant in Tail, and 1 
843. id. 
258 


— 
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Cro. Eliz. 


253. 
Roll. Rep. 
idem. 19. 


103. 


Judic 


EA after the Determination of the firſt Leaſe made 


Jf Tenant fo2 Life and Remainder in Tail join in a 
Leaſe to A. foꝛ Life, Remainder to B. foꝛ Life, rendung Rent. 
the Tenant fo2 Lite oieth, and the Remainder⸗Man accepts 
the Rent of the firſt Leſſee foꝛ Life and dieth, and the Jllue 
in Tail enters, «nd accepts the Rent likewiſe, and makes a 
FeoEment and levieth a Fine to S. who bought the Land, 
then the firlt Leſſee foz Life died; it was held that the Pur- 
chaſer ſhould never avo.d this Leafe in Remainder, becauſe 
it ariſeth out of both the Eſtates of the Tenant fo2 Lite. and 
him in Remainder in Tail, and therefoze the Acceptance of 
the Rent by the Jffue in Tail made good both the Eſtate foz 
Life to A. and alto the Remainder to B. foz Life. 

There is a Caſe which governs this at Bar, it was ad- 
judged inthe Court of Common Pleas in Trinity Term, 3 Ca- 
roli, upon a Demurrer in Replevin, and it was ſhoztly thus: 

The Father was Tenant foz Life, Remainder in Tail to 
his Son, Remainderin Tail to the father. Remainder in 
Tail general ta the Son, Remainder in Fee to the Father. 


But it was held, That becauſe the Tenant foz Life had 


likewiſe a 


ffee mult | 
8 ol the Feder ho mult hold it char- 
the Leaſe ariteth out of both the Eſtates 


in this Caſe the 

{ bethts Fine.” and the Jſſue in Tatl hall never avoid 

Afterwards in Hillary Tezm, 4 & 5 Willielmi & Mariz,Judg- 

ment was given foz the Defendant. and that the Co 

* 1 could 171 . — 1 — ＋ by — Martin. 
u an Jutereſt derived 

out of the Elate-tatl, and it charged alſo the Reverſion in 


Nicholas Martin, his Son who had the Remainder in 


a might have ſuffered a-Recovery and barred the Eſtate- 


2 FI Suppoſe 


STS. © FL nn * 1 2 
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Suppoſe this was not a void Leaſe, but voidable by the 
Jſlue in Tail, vet aftcr the Fine leried by him the Cogni- 
zer ſhall never avoid it. becauſe he cannot be in P2ivity to 
the Eſtate-tail, fo: that is extinguiſhed by the Fine; and the 
Cognizoꝛ having thereby diveſted himſelf of that Power 
which he had to avoid this Leaſe, can never transfer it to 
the Cognizee. 


Now it cannot be a Doubt, CUhether the Eſtate⸗tail is ex⸗ 


tinguiched oz not : 'Tis true by the expzeſs Moꝛds of the 


Statute of 32 H. 8. tis barred; the Tozds are, That a Fine 
levied of Lands entailed on the Cogniſor, or any of his Anceſtors, 
ſhall be a Bar againſt the Perſon and his Anceſtors, claĩming by 
force of ſuch Entail. And it hath been often held upon this 
Statute, that a fine levied by a Remainder-man in Tail, 
during the Eſtate of a Tenant foz Life, was an Extinguicp⸗ 
ment of the Entatl. 

A it would be otherwiſe, then there would be two Fee⸗ 
(imples in one and the ſame Perſon, A qualified Fee deter- 
minable upon the Death of Tenant in Tail dying without 
IJllue, and an adfolute Fee out of the Reverſion, which can- 


not be. 

As to Acceptance oz Refuſal of Rent, tis not much ma- Dyer 51. 
tertal either to affirm oz avoid this Leaſe ; foz unleſs the 
Jſſue in Tail doth enter, the Beate ſhall not be avoided. 

To pꝛove this a Caſe in Dyer was cited, which was. Ce⸗ 
nant in Cail befoze the Statute of Uſes, made a Feoftment 
in Fee to the Uiſe of himſelf and his Heirs, then be and the 
Feofſees join in a Leate foz Pears rend2ing Rent, then the 
Statute was made, and the Tenant in Cati died ſeiſed, af- 
terwards the Jffue in Cail levied a Fine, and aliened the 
Land befoze he made auy Entry upon the Leſſee, oz accept⸗ 


ed the Rent, the Altenee did accept it; but whether he had 


2 Leon. 37. 


is Judgment. another Caſe was alſo ci⸗ | 
ted, which was * hu and Feme Tenants in Tal, Re- dan Eis 


matuder to the Dusband in Fee; they had Allue A. the 
Dusband died, the ue in Tail in the Lifetime of his 
Mother leuten a. ine to Sir Geo. Brown and his Heirs, the 
Mother made a Leaſe foꝛ Life, not warranted by the Sta- 
tute of 32 H. 8. cap. 28. This was a Diſcontinuance, and 
therefoze a Fozfeiture, and Sir George might well enter 
thereupon ; foz the Fine ſhall not operate by way of Con- 
cluſion, and the Mother be ill Tenant in Tail; but the 
Clate-tail is barred and extinct as to the Jdue in Talk 


And 


* 
em Sir Ges. 
Brown's Caſe. 
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And foꝛ theſe Keaſcns and upon theſe Authozitics, William 
Martin the Tenant in Tail having allo the Keverſion in Fee, 
the Leaſe made by him iſſues out of botu the Eſtates.and the 
Iſſue in Tail hath ertinguited the Eſta e tail by levxing of 
the fine. ſo that the Cogni3ce muſt be in of the Reverfion in 
Fee. 
i In the Argument of this Caſc at the Bench, Juſtice Dol- 
ben ſaid, That the Caſe of Opie and Thomaſius was neither 

well faced o: well repozted by MP2. Siderfin, 

+ Ft was thus upon the Roll, Paſch. 15 Car. 2. Rot. 375. * A 
Man teiſed in Fee, made a Leaſe fo: 99 Pears. if 3 Perſons 
ſo long lived; then ſettled the Keverſion upon Himſelf in 

Tail, with Power to make Leaſes foz 21 Pears, and then 

he made ſuch a Leaſe and died; the Son who was the Aue 
in Tail (and not the Father as tis repoꝛted there) levied a 
Fine and ſold the Keverſion : the firſt Leaſe determined upon 
the Death of thzee Lives: Jt ſeemed ta the Court that the 

Cogni3zee might avoid this ſecond Leaſe, becauſe it was ne- 

ver in the Election of the Tenant in Tail oz of his Jſue to 

avoid it. they having conveyed away their Cates befoze this 
ſecondLeaſe was to commence; toꝛ if Tenant in Tail makes 

a Leaſe to commence in præſenti, and conveys away his Eſtate 

by Fine, the Cognizee muſt hold it charged with ſuch Leaſe; 

but if it be to commence in futuro, tis otherwiſe, becauſe it 
cannot be avoided befoze the Commencement. 

But he ſaid there was no Judgment given in that Caſe; 

there were only thꝛee Judges then in Court; Kelynge, who 

ſpoke — 4 to the Point, and Twyſden and Wyndham 
were divided in Opinion. 


Sid. 260. 


Chettle verſus Lees. 


TY Plaintiff obtained a Uerdict, and the Judgment 
was entred with a Miſericordia inſtead of a Capiatur, and 
now a Motion was made to arreft this Judgment, becauſe 
it was an Erroz not amendable by the Statute of 8 H. 6. 
$ 11.6. cap. foz that only helps the Wiſpziſion of Clerks in Entries of 
the Judgments; but this is the Fault of the Court in gi⸗ 
Cro. Eli. bing Judgment; and therefoze in an Aſſumpſit, where Judg- 
997. ment was againſt the Defendant, the Entry was, that the 
Rep. * Plaintiff ould recover 100 1. aſſeſſed by the Jury, and 5 1. 
"$4, Pro miſis per Jur' hic de incremento adjudicat, when it ſhould 
More pla- Have been per Curiam ; this was held not amendable. 
cito 501. Do in Debt againſt an Executor, Capiatur was entred in- 
ſtead of Miſericordia, and it was held likewtfenot amendable. 


2 Econtra 


| hath 


l * | : 
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Econtra- On the other Side it was ſaid, That in fozmer 
Times the Courts were very ſtrict in amending; but now 
ſince there are ſo many Statutes of Jecofailes, the Judges 
have thought fit to amend any thing that may help and 
ſuppozt a Judgment fairly obtained, the Judgments be- 
ing their own Judgments, x 

There ſhave been Amendments allowed in many things x Roll. Abr. 


moꝛe material than this, as in an Ejectment, the Judg- * Placit, 


ment was, Quod querens recuperet dampna & cuſtagia, inftead 
of recuperet terminum. | 

So if Judgment be fo: the Defendant upon a Demurrer, Roll. Abr. 
and the Entry is that ſuch a Day, prædict. quer. licet ſolempni- 205. Placit: 
ter exactus non venit ; which is the Entry of a Judgment up- 4; 0 
on « Non-ſuit, and not upon a Demurrer; yet this is a. 
mendable. IO 

So where Judgment was againſt the Plaintif, and there 2. Sund. 
were ſeveral Defendants.,the Entry was, that the Plaintiff, 259 
nil capiat per breve; and that the Defendants eant inde ſine die, 
was wholly left out, but it was amended, 

Nay, an Amendment Hath been even in this very Point ; 
where upon aTrit of Erroꝛ upon a Judgment in Dower, 
the Reco2d certified was, That the Defendant was in Miſeri- 
cordia, who being in that Caſe an Jnfant and appearing by 
Guardian, ourght not to be amerced; and therefoze it was 
amended, and made Et nihil in miſericordia quia infans. | 

e mn Panſy came Tha e ſeat 0 © 
and 17 » 2. cap. 8. . not 10. 
be ffayed after Uerdict foz want of miſericordia, oz capiatur. Hob. 127 


Cone verſas Bowles. 


123 was given in the Common Pleas foz the Abowant, 1 Salk. 205. 
and Damages and Coſts: The Plaintiff in Replevin . $"< 
Wan a _ of Erroꝛ in this Court, and the Judgment 
affirmed. 5 

And now a Motion was made that the Avowant might 
have Coſts upon the Statute of 3 H. 7, cap. 19. which enacts, 
That the Plaintiff all recover Cofts and Damages where 
T 3 a Wit of Erroz to delay Execution 

u . 

Chat the Avowant here is in the Nature of a Plaintiff, and 
a Judgment De retorn. habend. given. and is within 
the Reaſon of that Statute. becauſe His Execution is de- 
layed by ſuch Writ of Erroz, as well as the Judgments 
obtained by Plaintiffs in other Actions, and ſo conſequent⸗ 


0 Ip 
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ly alſo is within the Equity of the Statute of 3 Jac. cap. 
8. which appoints Bail to be given in a Writ of Erroz 
to p2olecute it with Eten. and to pay all Coſts and Da- 
mages to be awarded foz delaying of Execution. 

ut the Court allowed no Coſts. 


Rex & Regina werſus Fezas. 


here was a Libel in the Spiritual Court,Cauſa jactita- 
tionis Maritagii ; pending that Suit the Woman exhi⸗ 
bited an Jndicment in this Court againſt all the Witneſ- 
ſes who might pzove the Marriage, and it was foz a Eon- 
ſpiracy by Fozce and Arms to carry her away againſt 
, KC. | | 

his Jndictment was bꝛought that the Parties might 
be convicted upon the Oath of the Woman, and ſo difabled 
to be Witneſles in the Eccleſiaſtical Court to pzove the 
Marriage, which by this Means might be avoided. 
And therefoze Serj. Pemberton moved to ſtay Pꝛoceedings 
upon the Jndictment until the Suit in the Spiritual 
Court was determined. 5 

This was oppoſed by Serj. Tremaine and the King's 
Counſel, as not pzacticable to ſtay Pꝛoceedings in the 
King's Cauſe, fo: anp Matter depending in a pꝛivate 
Court, eſpecially in this Caſe where the Jndictment was 
fo2 a Fozce in taking and carrying away of a Woman, 
and marrying her againſt her Conſent, and ſo a thing col- 
lateral to the Suit in the other Court. _m_ 
Neither was this Suit fo2 Delay, foꝛ the Defendant had 
indicted two of the Witnefſes again him foz Perjury. 

The Court would not ſtay the Pꝛoceedings upon the Jn- 
dictment, but it was tried at the Bar, and the Woman be- 
ing pꝛoduced as a Witneſs, it was objected againſt her that 
the ought not'to be allowed to give her Evidence, becauſe 
there was a Marriage p2oved in the Spiritual Court; and 
where the Conſequence of the Evidence wtll redound to the 
Benefit of the Witneſs he is always rejected. 

Curia, Brown was executed fo2 ſtealing Ms. Ramſey, and 
che was allowed to be a Witneſs in that Caſe. 
And in Fulwood's Caſe upon the Statute of H. 7. the Mo⸗ 


2 was allowed to be a Mitnets; and ſo ſhe was in this 


Cudlip 
* 


* 
* 
# 
- 
* 
4 
4 
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Cudlip verſus Rundall. 


Trin. 2 Willielmi, Rot. 646. 


N an Action upon the Caſe the Plaintiff declared, That bow. 310. 


on the 20th Day of May, 36 Car. 2. he was poſſeſſed of a 
Term fo2 Pears in an Houſe, and that the ſame Day he let 


it to the Defendant foz ſeven Pears by Jndenture, by Uer- | 
tue whereof he entred, and afterwards ſo negligently kept ! 


his Fire that his Houſe was burned. 

The Defendant pleaded, Non dimiſit per indenturam prædic- 
tam modo & forma prout, &c. Upon this they were at Jflue, 
and the Jury found a Special Uerdica; the Subſtance 
whereof was, . | | 
That the Plaintiff was poſſeſſed of the Houſe, and that 
by Indenture bearing Date the 25 May, made between him 
of the one Part, and the Defendant of the other Part, he 
did demiſe the Tenement to the Defendant and His A\- 
ſigns fo2 ſeven Pears : Except and always reſerved out of the 
ſaid Demiſe and Leaſe to the Plaintiff, his Executors and Admini- 
ſtrators, the Houſe, commonly called, The new Houſe. for the 
Uſe of the Plaintiff and bis Father, and of his and their Family, if 
he or they pleaſe to dwell therein; but not to be let to any other 
Perſon; and at all other Times when they do not live there, then 
to the Uſe of the Defendant and his Aſſigns. 

They find that there was a new Youſe and an old Youſe, 
and that a Fire happened in a Room of-the new Youſe, 
then in the Poſſeſſion of the Defendant,and burnt it down; 
and if this was a Demiſe modo & forma, then they find 
fo: the Plaintiff; if not, then foz the Defendant. 


Serj. Tremaine made two Points upon this Eaſe : 
(1.) The firſt was upon the Declaration it ſelf, Mhether 
ſuch an Action would lie by the Leſſee fo: Pears againft 
his Under-Leſlee ? And he held that it would, becauſe the 
Plaintiff himſelf is chargeable to his Leſſoꝛ by Reaſon 
of conſequential Damages: *Tis like the Eaſe of a 


Maſter who map maintain an Action fo bea 
bis Servant. : * * 


Cis true. the Counteſs of Shrewsbury bzought the like Action ; Rep. 13. b. 


againſt Cenant at Mill: and the Judgment was, Quod querens 
nil capiat per billam: But the Reaſon of that Judgment was, be- 


cauſe 
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cauſe at the Common Law there was no Remedy againſt 
Leſſee fo: Life, oz Leſſee fo2 Pears, fo2 voluntary oz permil- 
ſive Waſte; fo: they having an Intereſt in the Land by thc 
Act of the Leſſo2, it was accounted his Folly to grant ſuch 
Eſtates, and not reſtrain the Parties by Covenants from 


doing any Waſte, 


(2.) The ſecond Point was, Whether upon this Jſlue.Non 
dimifit modo & forma, there is not a Uariance between the 


Demiſe and the finding by the Jury:? And he held it was 


not. 
Foꝛ the Plaintiff declared. That he was poſſeſſed of a Houſe. 
and that he let it. &c. which the D:fendant denied modo & 
ca. Lit. forma; and the Jury find, that he did let the Youſe except 
281. b. the newYouſe : Now the Wozds modo & forma are of courſe 
here, and no Part of the Jflue, cis till a Demiſe of the 
Douſe, and the legal Intereſt is in the Leſſee, the other had 
only a Privilege to live in Part of it; and if denied, he 
had no Remedy but by Action of Covenant, foz it will not 
create ſuch an Intereſt as will maintain an Ejertment. 
It a Jury find moꝛe than they ought, yet Judgment ſhall 
be aſven fo2 the Plaintiff: There are many Authoꝛities to 
this Purpoſe; as in Waſte againſt the Defendant who 
CroEliz. 40. Made a Feoftment to the Ae of himſelf fo Life, Kemain» 
Oven 91. der to the Plaintiff and his Heirs; the Defendant pleaded 
idem that he was ſeited in fr, and traverſed the making the 
fFeoffment ; and the Jury found that he made a Feoffment 
to the Uſe of Himſelf foz Life without Impeachment of 
Waſte ; pet the Plaintif had Judgment, becauſe the Jury 
had found ſuch an Eſtate as was alledged by him, and tho 
they had alſo found that it was diſpunihable of Matte. it be- 
ing moꝛe than what was in Jlue, ret the Defendanthaving 
— 4 no Advantage of it in Pleading, the Plaintiff did re- 
cover. 
But this Caſe depends upon the Conſtruction of the Moꝛds 
in the Exception, in which, if the ſubſequent Moꝛds qualify 
thoſe which go befoze,then anJntereftpaſſ:s to the Detendant. 
Now the Exception as it ſtands by its ſelf, ſeems to be a- 
ainf the Plaintiff, but the ſubſequent Wozds make the 
tence plain, that a Liberty only ts reſerved fo2 the 
Plaintiff to uſe the new Pourſe. 
There areſeveral Caſes which p2ove that pꝛecedent Clauſes 
may bequalified by Words which come after in the ſame Sen: 
tence.as a Demiſe of the Demeſnes of his Manoꝛ. in which the 
Leſloꝛ alto granted the keeping of the Park it was held that 
the Soil of the Park did not pals, tho the firſt Moꝛds did cove 
4 p the 


2 Cro. 329. 


Bull. 68. 
wen. 6 
1 Cro. 


n. 


8 
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ment when one doth not uſe the Houſe the other ſhall, and 
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the whole Eſtate: but the ſubſequent Moꝛds ſhew in what 
Manner he wall have it. ; 

Another Reaſon urged fo2 the Plaintiff was, That this per. 264. 
Erception is void, becauſe it is contrary to the Demiſe s Beal. 181. 
and to pꝛove this, a Caſe was cited out of Dyer, which 
was, Baron and Feme had a Leaſe of a Houſe in Fleetſtreet: 

The Husband made an Under-Leaſe foꝛ Part of the Term, 
excepting the Shops for his own proper Uſe : The husband 

dies, the Wife entred and was ouſted, and b:ought an E- ; 
jeument koz the Mhole. Py Ld. Dyer was of Opinion, Moor 880. 
that the Shops being leaſed generally, and the Exceptt- Le. 6. 
on being only reſtrained to the Uſe of the Husband with- 


out ſaying his Executozs oꝛ Alligns, that it was contrary 


to the P2emiſles, and ſo the Exception was void, which 
he tells us was the Opinion of other Julkices, tandem. 
Tis true the ſame Caſe is repoꝛted in Benloe, but that 
Re poꝛt cannot be true, becauſe it refers to my Ld. Dyer, 
where tis otherwiſe. Tis likewiſe repozted by mp Ld. An- 
derſon that the Exception was abſolute; but this ſeems to 1 And. 52. 
be upon the firſt Argument of that Caſe, foz my Ld, Dyer 
— erpzeſs that tandem the Judges were of another Opi⸗ 
nion. | 
24 7 e Ark Point it w rgtied. that this Actior 
As to the Point as a . $ Action 
would not lie by a Leſſee foꝛ Pears acainft his Under-Leſ. Eoontra: "_ 
ſee, foz this Exception made him only Tenant at Will in the New funf gh. 
Houſe, which was never demiſed to the Defendant, but sid 405. 
totally excepted by expzeſs Moꝛds. | Owen 20: 
'Tis an Exception which doth not go to the whole Term © Ei 
demited, but tis reſtrained to the time when the Plain- ©” 
tiff ſhall reſide there; it impozts no moze than an Agree- 


therefoze no Intereſt doth paſs: It ſo, it cannot be a De- 
miſe foꝛ 7 Pears modo & forma, tis only a Leaſe at Mili: 
And kor an Authozity in point, the Caſe of Hornby and . And. 52. 
Clifton was cited, which was this : Horaby made a Leaſe 
of a Youſe to Clifton, except and always reſerved two 
Chambers, &c. pro ſuo proprio uſu & occupatione. Hornby died, 
his CUife married again, and the Pusband entred into the 
Chambers excepted, and being turned out. he and his Mile 
bꝛought an Ejectment, and upon Not guilty pleaded they 
had Judgment, becauſe the Exception was abſolute, and 
the TWozds pro ſuo proprio 1 were Held to be vain and im- 
* dthat wh Erception 1 

as agreed that where an on is repugnant to 
the Pꝛeniſes the Gꝛant ts 5 but tis not ſo here. ane 

2 a 
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Judicium. 


and how long the Defendant ſhould enj 


That the End of an Exception is to take ſomething out 
of the Gꝛant which would otherwiſe have paſſed, and cis 
always of ſuch Things which are in Being at the Time 
of the making of tye Gꝛant. 

Here tis Except and always reſerved, &c. Now this 
Moꝛd always is of as great Signification as if the whole 
Term had been reſerved. 

But it muſt be taken either as a Deſcription of the Thing 
— o: a Declaration foz what Purpoſe it was ex⸗ 
cepted. 

It cannot be taken in the firſt Senſe, and therefoze it 
muff be conftrued as a Declaration to what Uſe it was er- 
cepted, and that is by the expzeſs Wozds to the Plaintiff 
and his Alligns. 

Belid:s, this Houſe was not to be let to = other Per- 
fon whatſoever, which Moꝛds would be idle if the Plain⸗ 
tiff had only a perſonal Uſe to Himſelf. 

The Court making ſome Doubt upon the firſt Argument, 
whether this was a Tenancy at Mill by the ſubſequent 
WWozds, one of the Juftices being of Opinion that the De- 
fendant could not be Tenant at WiU, becauſe the Plain⸗ 
tiff muſt have been non⸗ſuited, if he Had not p2oved a De⸗ 
miſe foz ſeven Pears z therefoze Time was taken to conſt- 
der of it, and afterwards in Hillary Term, 4 Will. Judg- 
ment was given that the Defendant was Tenant at Will, 
and no moze, that this could not be a Leaſe fo2 ſeven 
Years, becauſe it was at the Pleaſure of the Leſſoz, when 
it; and there- 
fo:e it was held that the New Houſe was lutely e 
out of the Demiſe, and it was ſuch an Exception, which 
was not qualified by the ſubſequent Wozds, being fully 
"Then as to te Action it was held that he who hath 

as to on 8 a 0 the 
Inheritance cannot have an Action againft Tenant at 
Mill. but the Leſflee fo: rar may : That in this Caſe the 
Ellate is not the Mueſtton but conſequential Damages; 
that the finding of the Jury was out of the Jflue : Foz 
if Treſpaſs is bzought, and the Defendant would plead 
Son Franktenement, and the Jury find him Tenant in Com- 
mon With another, 910 is à good Cauſe ot Action found, 
but tis out of the e, and will not maintain the 
Declaration. Judgment was given koꝛ the Defendant. 


8 


Baugh 
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Baugh werſus Killingworth. 


Plaintiff was indebted to the Defendant fo2 the 

Kent of a Douſe and Lands in the Country, and 
coming to London was arreſted by the Defendant by Uir- 
tue of a Plaint levied in the Sheriffs Court of London; 
fo: which he bzought an Action on the Caſe, and decl: red, 
Quare cum, (the Defendant) machinans & fraudulenter inten- 
dens eundem (the Plaintiff) magnopere prægravare, & minus 
juſte opprimere 15 Aprilis Anno x. injuſte & malitioſe apud Lon- 
don, &c.cundem 'th: Plaintiff) prætextu & colore cujuſdam præ- 
tenſe querele in Cur* Dni' Regis & Reginz adtunc tent' coram Jo- 
hanne Fleet Mil' tunc un' vic. Civit London in Computatorio ſuo 
ſcituat' in paroch' & warda pred. intrat. & levat ad ſeam (the 
Defendant) ſuper quand. pretenſ. Action. ad magnum prætenſum 
damnum ipſius (( 142 Defendant) arreſtari & impriſonari cauſavit 
& procuravit ac przd' (the Plaintift) in priſona & cuſtod ibid. 


ratione arreſtation* præd'ꝰ per magnum tempus ſcil. per ſpacium ſex 


dierum detent” fuit pro detectu (ufficien' manucaptor. & ſecuritat. ad 
pretenſ. Action. pred. pro pred. pretenſ. dampno ubi revera & in 
facto præd. (the TL efendant ) tempore arreſtationꝰ & impriſona- 
menti ipſius (the Plaintiff ) ut præſertur vel ad aliquod tem 

antea nullam habuit cauſam actionis verſus prefat (the Plaint/f) 
infra Juriſdition'eju{dem Curiz ratione m quidem injuſte & 
malitioſe arreſtacon' & impriſonamenti ;pſcos (the Plaintiff) præd 
idem (the Piarntift) non ſolum in pr ia per to- 


d 

iſona & cuſtodia per 
tum tempus præd. detent. & de libertate ſua deprivatus fuĩt ſuper 

ſ. Action. przd. pro damnis præd. verumetiam magnos la- 
res & expenſ. pro relaxation' ſua ab arreſtation. & impriſona- 
ment* præd. erogavit ac ſubite & erogare compulſus fuit unde 
dic. quod deteriorat' eſt & dampnum habet ad valentiam quin- 
gentar. librarum & inde produc. ſectam &c. : 


Upon J\lue joined they went to a Trial, and the Plain- 
tiff had a Aerdict; and now Serj. Tremaine moved in Arreit 
of Judgment, That there was no Keaſon (as he alledged) 
to ground an Action on the Caſe; foz tho' the Sheriff's 
Court had not an o2iginal Jurisdicion of the Cauſe, it 
being foꝛ Rent due fo2 a and Lands in the Country, 


yet when the Plaintiff was in the City, that Court had a 


Juriſdiction over His Perſon, 


— 


— 
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102, 


2 Cro- 133. 


folk ag, 5. P. 


Beſides, he might have pleaded to the Jurisdiction in 
that Action, which was bzought againſt him in the Com- 
pter, which he had not done, neither did he alledge in this 
Declaration that he was held to unrcaſonable Bail; (oz 
if that had been ſo, there might have been ſome Colour 
fo: this Anion, but upon the Pleadings there is none. 

Ft a Suit ſhould be commenced, koꝛ which there is but 


a pꝛobable Cauſe of Action, yet the Defendant in ſuch 


— nn not be entitled to another Suit againſt the 
ntitt. 1 
1 it there be Judgment againft the Defendant foz a 
Debt and Damages. and befoze Execution the Money is 
paid to the Plaintiff, who thereupon releaſes the Defen- 
dant, and afterwards takes him in Execution within the 
Pear.pet he wall not have an Action ſoꝛ this Ueration, but 
muſt hzing an Audita querela. | | 
So likewiſe if he take him in Execution after the Pear, 
tis erroneous, but an Action will not lie, he muſt bzing a 
Mrit of Erroz. | e RS 
And koꝛ theſe Reaſons the Judgment was ſtayed. 


Hodge werſus Clare. 


Cire fac. was bzought by John Hodge as Adminiftra- 
to2 to Alexander Hodge, during the Abſence of Hannah 
Hodge, upon a Judgment recovered in this Court, upon 
which there was a CUrit of Erro2 bzought in the Ex- 
chequer-Chamber, and the Judgment affirmed. 


a The Defendant demurred to the Seire fac. and foz Cauſe 


1. Jt doth not appear that any Judgment was given 
in the Exchequer-Chamber (upon which this Scire fac. is 
now bought) to have Execution; fo: the Moꝛds adjudicat. 
fuer. were left out. 

2. *Tis not averred that Hannah was abſent at the Time 


ok the Adminittration committed to John Hodge, and fo 


co chi 5 ection was anſwered by 
$ Dbjection was a the Court that 
Party ought to plead it. * * 
3. That the Adminiſtration was void, becauſe of the 
Jncertainty; foz having pzayed Oyer of the Adminiftra- 
_ WING 20mg 2 in * wg 112 to be grant⸗ 
urante abſentia. and doth not ſap from what Place 
the Perſon was abſent. . * 


3 | 
This 


| 
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Tyis was alſo anſwered by the Court, That it ſhall be 
intended out of the Kingdom. 

4. That it muſt be void, becauſe the Oꝛdinary hath no 
Power to grant Adminiltration by the Common Law; the 
Autho:ity which he hath is given to him by particular 
Statutes. 


—Bv — 


15 
— — 


By the Statute of W. 2. he hath Power to diſpoſe the * 1 


Eſtates of Perſons dying inteſtate. 

By the Statute of 13 E. 3. cap. 11. he hath Power to ap- 
point AdminiCrato2s; and by the Statute of 2s H. 8. cap. g. 
that Power of granting Admintfration, which befoze was 

too general, but now reſtrained to the Wife oz next of Kin. 

Now if the Ozdinary doth erced the Authozity given to 
him by theſe Statutes, then this Court will pꝛohibit him, 

But ſuch an Adminiſtration as this is not warranted 
by any of theſe Laws, becauſe *tis directed to whom the Ad- 
miniſtration of Inteſtates Estates ſhall go; but tis not ap- 


pointed by any of theſe Statutes, that it all be granted 


to any one during the Abſence of another, and therefoze 
the Gꝛant of this Adminiſtration muſt be void. f 
It would be very inconvenient if it would be otherwiſe 
in reſpect of Debtoꝛs and Creditozs, becauſe this Admint- 
tration is determinable upon the returning of Hannah 
Hodge into England, of which all Pebtozs mud take Notice 
at their Peril; and it would be alſo very hard upon the 
Creditoꝛs, who having commenced their Antons again 
ſuch Adminiſtratoꝛs mult then begin again. 

But theſe Objections were not allowed, fo2 all of them 
may be made as well again an Adminifrato; Durante mi- 
nore ztate, which is very like this Caſe ; and pet ſuch an 
Adminiftration is held good, becauſe tis in a manner 


granted to the right Perſon, who has t ood Autho- 
rity to receive the Eſtate, — 


DE 
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Jones verſus Beau. 


N Indebitatus Aſſumpſit was bzought fo2 the P2ofits of 
2 Office of the Chancelloz to the Biſhop of Lan- 


The Defendant pleaded Non aſſumpſit, and this 
— an due directed out of Chancery, was tried at the 
r. 
che Bill was exhibited in that Court by the now Defen- 
dant fo2 the Books belonging to the Office, and to quiet 
him in the Poſſeſſion thereof. 

At the Trial in this Court, the Defendant by O2der of 
the Court of Chancery was to admit of the Receipt of the 
Profits of the Dfifice to the AGalue of 5 l. and was alſo to 
admit the Copy of the Patent under which the Plaintiff 

at Law did cla and the Confirmation of the Dean and 


Chapter. 

The — was made in the Pear 1672. by Francis David 
then Biſhop of Lan daff, by which this Office was granted by 
him to D2. Lloyd, and the Plaintiff Jones, and to the Sur- 
vivoz, and that D2 Lloyd was dead. 

Do that the Point now tried was, Whether it had been 
an Uſage in this Dioceſs to grant this Office to two, and 
it mult be ſuch an Uſage as was befoze the making the Sta- 
tute of 1 Eliz. otherwiſe it will not warrant ſuch a G:ant, 


The Plaintiff pꝛoduced four Gꝛants of this Dffice to 


two Perſons, of which thꝛee were made in the Time of one 


Biſhop, and the laft was made in the Pear 1620, and no 


G:ant thereof afterwards to two, until this to D2. Lloyd 
and the Plaintiff Jones. RIO 
4 
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. r vW* ROOT 


% 


Pac. W. & N in E K 1891 


17 


„ * 


NVhereupon the Counſcl foꝛ the Defendant inſiſted. That 


if the Plaintiff had any Title it was gone by Non. Uſer, fo2 

the Chancelloz, being a Judicial Officer, the Non-Uſer ig a 

Fozfeiture of the £ffice, it being fox the Adminiſtration of 
uſtice. ö 

r The Biſhop being in Court, offered to be woꝛn to give 

Evidence concerning the Ulage in his Dioceſs, and that he 

had granted this Ofice to one, c. 

But this was not allowed; foz if the Plaintiff hath a 
good Title, then the Gzant made by the Biſhop is void: 
And it was compared to a Patron in an Ejeament, who is 
m_ - _= to be a Witneſs to maintain the Title of 
his Clerk. ; 

Then it was objected, That ſince the Plaintiff had pꝛo⸗ 
duced no Gꝛant to two Perſons, but what was fifty Pears af- 
ter the 1 Eliz. that it would be a very difficult Matter to 
perſuade the Jury to take it upon their Oaths, that the 
Office was granted ſo befoze the making of the Statute. 

But Serj. Pemberton anſwered, That theſe Gzants were 
only pꝛoduced as Evidence that ſuch were made, there be- 
mg no Recozds extant relating to this Matter befoze that 

ime. 

And Juſtice Dolben remembzed Ridley's Caſe, concerning 
the Office of Regiſter of Briſtol, wherein my Ld. Hale was 
of Opinion, That if it could be ſhewn that ſuch Gzants 
were made ſome Time after 1 Eliz. it would be an Evidence 
that fuch were alſo made bcfoze the Statute, . 

The Jury found the Matter ſpecially, and the Point up- 


on the Special Uerdict was, Whether the Office of a Chan- 


celloꝛ, which hath ben uſually granted to two ever ſince 
the Statute of 1 Eliz. can be granted by Law: 

In the Argument of this Caſe it was admitted: That 
Offices Miniſterial may be granted to two, and ſo may alſo 
ſome Judicial Offices, which are eſtabliſhed by Act of Parlia- 
ment; but if ſuch Offices are of Antiquity, then a Gꝛant 


made to two is void; and therefoze if the Office of P2otho- 4 Iaſt. 146. 


notary of the Common Pleas, oz thoſe of Chief Juſtice of Eg. 


either Court are granted to two, the Patents are void, be- 


7-b. 


cauſe they may differ in Judgment, which would be a De⸗ = 265. 
lap to Juſtice ; ſo here this Gꝛant may be ot publick Inju⸗ Winch. Ent. 


ry; fo2 if it be allowed to be good to two, then one may **: 
abſolve, and the other may excommunicate. 


2. This Gꝛant is void upon the Statute of 1 Eliz. which 
enacts, That all lawful Grants made by Eccleſiaſtical Perſons of 


any Office in OLD TIME WONT to be granted, ſhall be good, 
D Now 
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Now this cannot be a good Gꝛant. if the Office hath not 
ben uſually granted to two in old Time, whicy was not 
found by the Ccrdict, fo2 there was no Evidence to that 
Purpoſe. 


Econtra. Jt was argued, That the Gꝛant of this Off. cc 
was good; tis like the Gzant to two Sheriffs, 02 of 


u the Auditoz's Place of the Court of Wards, when that 


Court was in being, which was partly a Judicial Office. 

'Tis not void at the Common Law, and if ſo, the Sta- 
tute of 1 Eliz. makes no Alteration as to this Caſe; fo2 that 
reſtrains Biſhops from making Gꝛants of Lands, Tenements, 
and Hereditaments, being part of the Poſſeſſions of their Bi⸗ 
ſhopꝛicks, other than fo2 twenty-one Pears oz thꝛæ Lives, 
from the Time of ſuch Gꝛant, which bath been uſually demi- 
ſed, and whereupon the old accuſtomed Rent, 02 mo2e, (ball 
be reſerved. f N i 

But a Gꝛant of an ancient Office in ſuch manner as it 
Hath been accuſtomed to be granted is out of that Statute, 
the Makers whereof did chiefly regard the Revenue of the 
Succeſſoꝛ, that he might have ſufficient to maintain Yo- 
ſpitality, and to repair the Dilapidations of the Church, 
if any ſuch ſhould be, which might not be done, if the Acts 
cf his Pꝛedeceſſoꝛ ſhould bind him. 

But this is an ancient Office, and being grantable to 
two, it cannot be a Diminution of the Revenue af the Suc- 
— * and therefoze it mult be exempted out of the Sta⸗ 
tute. 


Curia. Nothing can ſuppozt this Gꝛant but Uſage, and 
there being enough found to induce the Court to be of ©- 
pinton. That this Office was anciently granted to two be- 
fo:e the Statute ; therefoze they held this Gꝛant good: and 
Judgment was given fo: the Plaintiff. 


Afterwards the Defendant Beau libelled againſt Dꝛ. Jones 
in the Spiritual Court fo2 his Jgnozance in the Canon 
and Civil Laws, the Knowledge whereof (as he ſuggeſted) 
wat required in a Chancelloꝛ; whereupon Dꝛ. Jones bꝛought 
a Prohibition as followeth. 
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in Banco Regis & Reginæ. 


Vicar. in ſpiritualib general. & 
Cur conſiſtor Epilcopal* Dio- 
ceſ. Landav. official. principal” 
qui tam pro Dno. Rege & Dna. 


Regina quam pro ſcipſo ſequi- & graviſ. fuit juxta formam & 
tur de placito quare ſecut. eſt effetum hujuſmodi conceſſi- i. 


placitum in Cur. Chriſtiani- 

tatis contra prohibition. dict 

Dni' Reg. & Dne. Reginz ei 

prius inde in contrarium di- 

rect. & deliberat. & unde idem 

ohan. Jones qui tam Bcc. per 

oſuam Morris Attornꝰ ſuum 

queritur quod cum officium 

The Of. Vicar. in ſpiritual' general. 
fice f five Cancellar. principal. of 
4 wor 4 4 ficial' Epiſc. Land ven. pd. eſt 
Chant. antiquum officium ac a tem- 
lor. pore cujus contrar memoria 
hominum non exiſtit quando- 

cung; officium illud acciderit 
vacuum eſſe predict. Offticiom 

conceſſ & conceſſibile fuit & 

dari & concedi conſuevit per 
EpiſcopumLandaven'protem- 


Ulielmus Epiſcopus pore exiſten* alicui. perſonz 
Landav.ſum.fuitad idon. pro termino vitæ ſuæ 
reſpondend. Johan. ſen aliquibus duabus perio⸗ 

Jones legumDoctori nia idoneis conjunctim & di- 


viſim pro termino vitarum 
ſuarum & vitz alterius diuti- 

us viventis ac {ſecundum hu- G- 
juſmodi conceſſionem habit. 4 7e 


tuo Per- 
ſons jor 


on. cumque officium predict 
fuit vacuum ac ſuperindeFran- 
ciſcus naper Epiſcopus Landa- 
ven' 7 die Septembris Anno 
Dni. 1671. apud London præ- Grant of 
did. videlicet in paroch. beatz the Offc c. 
Mariz de Arrubus in warda 
de Cheape per quaſdam literas 
ſuas patentes ſigillo ſuo Epiſc 
ſigillat. per eundem Johannem 
qui tam &c. hic in Curia pro- 
lat. geren. dat. ciſdem die & 
Anno prodiverſis bonis & legi- 


timis cauſis & confiderationib, 
ad animam ſuam in ea parte 
ſpecialiter moven dediſſet con- 
ceſſiſſet & confirmaſſet pro ſe 
ipſo & ſucceſſoribus ſuis Epiſ- 
copis Landaven, dilecto fibi in 
D 2 Chriſto 
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| Chriſto Richardo Lloyd le- 


gum DoQori un' advocator. 
alma Curiz Cantuar. de Ar- 
cub London & przd. Johanni 
Jones qui tam 8&c. per no- 
men Johannis Jones artium 
magiſtri & Collegii Jeſus Ox- 
on. ſocii & eorum utrique con- 
junctim & diviſim & eorum 
alteri diutius viventi (ipſis Ri- 
chardo Lloyd & Johan. Jones 
perſonis idoneis ad officium 
illud hend exiſten.) prædict- 
um officium vicar. in ſpĩritu- 
alibus general & official. prin- 
cipal. in & per totam Civitat. 
Dioceſ. & juriſdiction. Landa- 
ven. præd' & præſiden. Curiz 
Epiſcopal. Landaven. præd. u- 
bilibet infra Dioceſ. przd. con- 
ſtitut. five conſtituend. eoſg; 


& ecorum utrumque conjun- 


Qim & diviſim Vicar. in ſpi- 
ritualibus general' & Cur. Con- 
ſiſtorial. Epiſcopal. Landaven. 
przd' official principal conſti- 
tut. præfecit habend.exercend. 
tenend. & gaudend. przd' of- 
ficium & officia ac etiam om- 
nia & ſingula præmiſſacum ſuis 
pertinen. quibuſcunq; præſat. 
Richardo Lloyd & Johanni 
Jones qui tam &c. conjunctim 
& eorum utriq; per ſe diviſim 
& eorum diutius viven. per ſe 
aut deputat. aut ſurrogat. ſuos 
ſufficientes quoſcunque fine 
impedition. impedimento aut 
moleſtia ſua vel alicujus 
ſuceeſſorum ſuorum Epiſco- 
por. Landav. prædict. una 
cum omnibus & ſingulis fe- 
odis vadiis profic. commo- 
ditatib. emolumentis & ho- 


norariis quibuſcunq; ad offici- 
um præd. ſpectan. & pertinen 
ac ratione & intuitu præmiſſo- 
rum vel eorum aliquorum de 
jure conſuetudine vel alio quo- 
quo modo debit. & ſolvi con- 
ſuet. a tempore confection. li- 
terarum paten.præd. pro & du- 
ran, termino & terminis vita- 
rum naturalium eorundem Ri- 
chardi Lloyd & Johannis jones 
& eorum utriuſq; diĩutius vi- 
ven. quam quidem conceſſion 
præfat. Richardo Lloyd & Jo- 
hanni Jones qui tam &c. in 
forma præd. fact & omnia & 
ſingula in eadem content. po- 
ſtea ſcilꝰ primo die Martii An. 


Dni. 1671. ſupradi@ per De- . 


canum & Capitul' Landaven. 
apud London prædict. in pa- 
rochia & warda prædict. per 
2 (criptum ſuum con- 

rmationis ſigillo ſuo Capi- 
tu ſigillat. quod idem Jo- 
hannes qui tam &c. hic in 
Curia profert geren. dat. eſt 
eiſdem die & Anno in vita 


prefat. Franciſ. tune Landa- . 


ven. Epiſc pred. exiſten. ac 
in vita przfat. Richardi Lloyd 
modo defunct. ratificaverant 
& confirmaver. virtute qua- 
rum quidem literarum pa- 
ten. ac confirmation. inde fie 
ut przfertur. fact. prædict. Ri- 
chardus Lloyd & Johannes 
Jones qui tam &c. fuer. de 
officio icto cum totis 
feodis proficuis perquiſit. & 


to pro termino vitarum ſu- 
arum & vita eorum alterius 
diutius 


pertinen. adinde ſpectan. 
ſeiſit. ut de libero tenemen- 
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diutius viventis & ſic inde ſei- 
ſit. exiſten. idem Richardus 
Lloyd poſtea ſcilicet decimo 
die Decembris Anno Domini 


One of 1686. apud London præd' in 
the Gran- paroch. & warda præd' obiit 
tees died. Je tali ſtatu inde ſeiſit. & præd. 
Johan. Jones ipſum ſupervix. 
poſt cujus mort. idem Johan' 
Jones qui tam &c. fuit de of- 
The o ficio prxd' ſolus ſeiſit. ut de li- 
ther ſole bero tenemento per jus accreſ- 
ſeized. cendi Sc. ac fic officium illud 
cum omnibus feodis proficu- 
is & pertinen. adinde —_— 
gaudere & habere debuit & 


debet virtute conceſſion. & 
confirmation przd' Cumque 


omnia & fingula placita & 


negotia tangen. & concernen' 
liberum tenement” ac jus & ti- 
tulum aliquarum terrarum of- 
ficiorum & hxreditament. ac 
validitat. interpret. vigorem 
vel efflectum aliquorum dono- 
rum conceſſion. five confirma- 
tion' infra hoc Regnum An- 
gliz fact ac etiam interpreta- 
tion. Chartarum & conceſſion. 
ad Dominum Regem & Do- 
minam Reginam nunc & co- 
ronam ſuam Regiam & non 
ad Curiam Chriſtianitatis ullo 
modo ſpectant & pertinent ac 
per leges terræ hujus Regni 
Angliz in Curia Domini Re- 
gis & Dominz Reginz de re- 
cord” coram ipſis Rege & Re- 
gina vel Juſtitiariis ſuis Cu- 
riarum illarum ac judicibus 
ſecular. & temporal. & non 
in Curia Chriſtianitat. nec 
per jur* five cenſuras Ec- 
clefiaſtic' ullo modo triari 


terminari & diſcuti debeant & 
ſemper hactenus conſuever & 
debuer. przd* tamen Guliel- 
mus modo Landaven. Epiſc. 
præmiſſorum non ignarus & 
leges hujus Regni Angliz mi- 
nime ponderans ac illas vio- 
lare proponens & machinans 


præd. Johannem Jones qui tam 


8&c. contra ſtatuta 
hujus Regni Angliæ indebite 
prægravare opprimere & fati- 
gare necnon jus ſtatum titul. 
& intereſſe ipſius Johannis 


Jones qui tam, &c. in & ad 


officium præd evacuare & vim 
validitatem conceſſion & con- 
firmation' officii prad' in for- 
ma prædicta fat per callidas 
aſſertiones & allegationes in 
hac parte fact' in Curia Chri- 
ſtianicat* triari & terminari 
eundemque Johannem Jones 
qui tam &c. ab executione 
officiĩ præd ac feodis & profi- 
cuis officio prædict. ſpetan' & 
pertinen' hend” & percipiend” 
amoveri deprivari & excludi 


cauſare necnon dictum Domi- 


num Regem & Dominam Re- 
inam nunc & coronam 
uam Regiam exhæreditare 


cognitionemque placiti quæ 


ad ipſos Dominum Regem 
& Dominam Reginam nunc 


in hac parte & Coronam 


ſuam Regiam & non ad Cu- 
riam Chriſtianitar. ullo mo- 
do ſpectat & pertinet ad 
aliud examen in curia Chri- 
ſtianitat. trahere ipſum Jo- 
hannem Jones qui tam &c. 
in Curia Chriſtianitat. co- 
ram Georgio Oxenden le- 

gum 
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Traxit in gum doctore almæ Curiz 


And ex- 


placitum. Cantuar. de Arcubus London. 


official. principal' legitime 
conſtitut. ſcil. apud London. 
przd'in paroch. & warda præd 
tent. poſt conceſſion & confir- 
mation. in forma pd' fact. de 
ſuper & concernen. validitate 
ejuſd' conceſſion. & confirmat' 
ac przd* jus ſtatum & titulum 
ipſius Johannis Jones qui tam 
&c. de & in officio prad. traxit 
in placitum ac verſus ipſlumJo- 
hannem Jones qui tam &c. ibi- 
dem diverſos articulos exhi- 
beri & objeci cauſavit quorum 
quidem articulorum tenor ſe- 
quitur in hzc verba ſcilicet Im- 
primis Objicimus & articu- 
lamus, Againſt you the (aid 
D. John Jones, That where- 
as you do execute the Dffice 
of Chancelloz, and do exerciſe 
Eccleſiaſtical Juris dict ion, 
by Uirtue thereof within our 


Dioceſe ofLandaff, and where - he leſt his Chancelloz's Seal 


in _ & cauſi forinſecis lau- 
dabiliter exercitatus, no2 have 
applied your ſcif to the Study 


and Pact ce of the Civil and 


Canon Laws, as required 
by, the ſaid Ecclefiaſtical 
Laws; but have wholly ap- 
plic d pour (elf fo2 near twenty 
Pears laſt paſt, and do Milf 
to the Study, Pꝛactice, and 
Exerciſe of Phyſick, where- 
by great Prejudice and De- 
triment may and doth ariſe 
to the Publick, Et objicimus 
& articulamus ut ſupra. Item 
objicimus & articulamus g- 

inſt you the ſaid Dꝛ. John 
ones, That you appointed De- 
puties not skilled in Civil oꝛ 
Canon Lam. 3. That be was 
abſent fo2 the moſt part from 
Landaff, where the Conſiſtozp- 
Court ought to be kept, and 
did not pzovide a Suttogate to 
be reſident there. 4. That 


as the Laws Eccleſiaſtical of with one Philip Maddox the 


this Realm poſitively require 
and direct, that Nullus ad of- 
ficium Cancellar. commiſſio- 
nar. aut official' admittetur ad 
juriſdiction. quamlibet exer- 
cend. nifi qui in jure Civili 


& canonico eruditus exiſtat 


ſitque in praxi & cauſis foren- 
ſibus laudabiliter exercitatus, 


Regiſtcr, and ſometimes with 
his Mite ; whereas it ought to 
be kept by himſcif oꝛ Deputp. 
5. That he abloſved William 
Corniſh and his Wife, from 
a Sentence of Excommuntca⸗ 
tion fo a Clandefiine Mar⸗ 
riage, and had taken & oney 
by wap of Commutation of 


Pou the ſaid D2. John Jones Penance. 6. The Eccicliaftt- 
do exercile the Office of cal Laws require,That a Bi- 
Chanceltoz and P2incipal Of. nifter who marricth Perſons 
ficial and Eccleſiaſtical Ju- clandeſtincly, ſhali be ſuſpend: 
risdition in our Dioceſs of ed ab officio & beneficio to2 
Landaff, and are not in jure 3 Peats, and a Prrſon io de- 
Civili & canonicoeruditus nec creed ſuipcuded you in a ftw 
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Aeks after abſolved. 7. 
Fo: menacingtheBiſhop's 
Apparato2s in ſerving a 


Summons. 8. Foꝛ decla- 
ring the Biſhop's Der- 
vant Ercommunicate foz 


ſcrving a Monition un- 
der the Epiſcopal Seal. 9. 
Foz abſolving one whom 
ad ercom- 
municated. 10. That he 
refuſed an Apparatoz ap- 
pointed by the Biſhop to 


the Biſhop 


exerciſe higOffice by a De- 
puty, and appointed ano- 
ther. in his Room. 11. Foz 
reſerving and pꝛohiviting 
the Regiſter to ſend the 
Book of Acts and Entries. 
that the Biſhop might in⸗ 
ſpect the Jrregularities in 
ſome Pꝛocedings in the 


tozs and Pzocto2s., 17. 
That he cited all School- 
maſters and Curates who 
acted without Licence to 
appear befoze Him, and to 
take Licences, notwith- 
ſtanding the reſtraining 
Clauſe in his Patent. 
whereby that Power is 
reſerved to the Biſhop. 
18. Chat he granted a Li⸗ 
cence foꝛ Evan Rees to mar- 
ry Mary Tanten, being un⸗ 
der the Age of 12 Pears, 
and an Peireſs, without 
the Conſent of her Tutoz 
o2 Guardian. 19. That 
he granted Admini ſtra ti⸗ 
on to one, and afterwards 
without revoking it. grant⸗ 
ing a Pꝛobate of a nun- 
cupative Mill of the ſame 


Conſiſtozy-Court. 12. Foꝛ Perſon to another as Exe⸗ 


iſſuing out publickJnfru- 
ments in his own Name; 
Johannes JonesLegum Doctor 
Reverendi in Chriſto Patris 
Gulielmi permiſhone divina 
Landaven Epiſc. Vicarius in 
ſpiritualibus generalis & offici- 
al. principalis legitime conſti- 
tut. univerſis & ſingulis Cleri- 
cis & literatis in & per totam 
noſtram Landaven. Dioceſ. &c. 
13. That licenſing of Cu⸗ 
rates and Apparatoꝛs was 


excepted out of His Patent, 


ret he hath exerciſed Ju- 
risdiction contrary to thc 
Patent. 14. By licenſing 
Pꝛoctoꝛs and Apparatoꝛs. 
&c. 15. Ugo Have acted af- 
terMYonition given to you. 
16. That he hath diſplaced 
Perſons appointed by the 
BihHop to act as Appara- 


cuto2. 20. That he grant- 
ed Licenſes to School- 
maſters contrary to his 
Patent. 21. Item quod dic- 
tus Johannes Jones Legum 
Doctor fuit & eſt Diocel. 
Landaven. Cantuar. Provincie 
eoq; intuitu ac ratione hu- 
jus licis juriſdiction. hujus 
Quiie notorie 1 & 
ubjectus & ponit ut ſupra. 
Item quod de & ſuper præ- 
miſſis, &c. Item objicimus 
& articulamus quod præmiſſa 
omnia & ſingula ſunt vera dic- 
tumqz doctorem Johannem 
Jones propter temeritatis ſuz 
exceſſum in premiſſis necnon 
propter inſufficientiam & igno- 
rantiam ſuam antedict. canoni- 
ce puniend.acabofficioſuo præ- 
dicto amovend. fore & debe- 
re pronunciamus, &c. Guliel⸗ 


mus 
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mus Landaven. prout per fult & in placito illo pro- 
eoſdem articulos in prædicta ceſſit (dito brevi dict. Dni. Re- 


Curia Chriſtianitatis coram 
præfat. Georgio Oxenden reſi. 
den. & veram copiam inde in 
Curia hic prolat. plenius li- 
quet & apparet præd. Guliel- 
mus Landaven. Epiſc. eundem 
Johannem Jones qui tam, &c. 
in præd. Cur. Chriſtianitat. 
coram przdia.Georgio Oxen- 
den occaſione articulorum 
przd. comparere minus juſte 
aſtrinxit ac eundem Johan- 
nem Jones qui tam, &c. de & 
in præmĩſſis condemnari ac de 
& ab officio præd. per defini- 
tivam dict. Cur. Chriſtiani- 
tat. ſententiam deprivari tot iĩis 
ſais viribus conatur & indies 


machinatur ac licet breve dic- 


torum Dni. Regis & Dominz 
Reginz de prohibitione præfat. 
Georgio Oxenden & al. judi- 
cibus in hac parte competen. 
viceſimo die Novembris anno 
RegnidiQor. Dni Regis & Do- 
minz Reginz nunc quinto 
apud London. præd. in paro- 
chia & warda præd. in contrar. 


inde direct. & deliberat. fuit 


idem tamen Gulielmus Epiſ- 


ſcopus Landaven. placitum 


prædict. poſt prohibition.Re- 
— prius in contrar. inde in 

rma pred. direct. & de- 
liberat. ſcilicet viceſimo pri- 
mo die Novembris anno Reg- 
ni dictor. Dni Regis & Do- 
minæ Reginæ nunc quinto 
ſupradict. apud London. præ- 
dict. in paroch. & warda 


prædict. ulterius proſecut. 
4 


gis & Dnæ. Reginæ de prohibi- 
tione — odicibus in ſpi- 
ritualibus prius in contrarium 
inde in forma prædicta direct. 
& deliberat. non obſtante in 
dict. Dni. Regis & Dominæ 
Reginæ nunc contemptum & 
ipſius Johannis Jones qui tam, 
& c. dampnum prejudicium 
depauperation. & gravamen 
manifeſtum ac contra leges 
hujus Regni Angliæ unde idem 
Johannes Jones qui tam, &c. 
dicit quod ipſe deteriorat.eſt & 
damnum habet ad valentiam 
centum librarum & inde pro- 
duc. ſectam. &c. 


Et pred. Gulielmus Landa- 
ven. Epiſc. per Bezaleel Knight 
Attorn. ſuum venit & defendit 
vim & injur. quando, & c. & 
omnem contemptum & quic- 
_ &c. & dicit quod ipſe non 
ecutusfuit placitum præd. ver- % De- 
ſus præd. Johannem Jones in ſendant 
Cur. Chriſtianitat contra pro- I 
hibitionem dictorum Dni. Re- 47% 
gis & Dominz Reginæ prout proſecute 
idem Johannes Jones qui tam, «fter the 
&c.ſuperius ſuppoſuit & de hoc * _ 
nit ſe ſuper patriam & pred. 7, 
ohannes Jones qui tam, &c. ſi- . 
militer, &c. ſed pro brevi Dni. 
Regis & Dnz-Reginz de Con- _ . 
ſultation. quoad placitum præd. Conſul. 
ſuper primum articulum in nar- tatione 
ratione prædict. mentionat. & bend. 
quoad materiam in eodem con- „, 
tent. habend. idem Gulielmus 
Epiſc. Landaven. dicit quod 
narratio 
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narratio præd. quoad præd. pri- 
mum articulum & materiam in 
in eodem primo artic* content. 
minus ſufficien. in lege exiſtit 
ad ipſum Gulielmum Landav. 
Epiſc. ad inde reſpondere com- 
pellend. ad quam idem Epiſc. 
neceſſe non habet nec per le- 
gem terrz aliquo modo tene- 
tur reſpondere unde pro de- 
ſectu ſufficien. narration, in ea 
parte idem Epilc. petit judici- 
um de narrarion. præd. quoad 
pred. primum articulum ac 
quod breve dictorum Dni. Re- 
gis & Dominæ Reginæ de Con- 
ſultatione in ca parte quoad 
cundem primum articulum con- 
cedarur, &c, Et pro brevi de 
Conſultatione quoad reſid. ar- 
ticulorum pred. in narratione 
prædict. mentionat. habend. 
idem Epiſcopus ulterius dicit 
quod pet & ſecund. Canones & 
Leges Eccleſiaſticas in Regno 
Angliz uſitat. & approbar' 
omnia & ſingula offenſz crimi- 
na & materiæ in eiſdem arti- 
culis mentionat' ſub periculo 
quarundum Eccleſiaſticarum 
Cenſut prohibir' ſunt & diver- 
ſis Eccleſiaſticis cenſuris puni- 
bil. exiſtunt necnon pet eaſ- 
dem leges coram Eccleſiaſticis 
judicibus in ea parte compe- 
tentibus & non alibi triari exa- 
minari & puniri ſolent & de- 
bent quodq; in vel per eoſdem 
reſid* articul* vel proſecution' 
eorundem vel alicujus corum 
in Curia Chriſtianitatis jus ſive 
titulus ad vel in officio pred. 


in narratione pred. mentionat' 
rriari examinari vel in queſtione 
redigi minime poſlit Itemqʒ 
Epiſcopus ulterius dicit quod 
ipſe idem Epiſcopus eundem 
Johannem jones in Curia Chri- 
ſtianitat. præd. videlicet apud 
London. præd. in parochia & 
warda præd. ptoſecutus fuit ſu- 
per coldem reſid. articulos ſu- 
pradictos in ordine ad canoni- 
cam punitionem & Eccleſiaſti- 
ca SCenſuras in ea parte debi- 
tas & minime per deprivation. 
ſeu excluſion. ab officio præ- 
dicto pro cauſis in eiſdem arti- 
culis reſiduis ſuper cundem Jo- 
hannem Jones infligend, & ad- 
hibend. Et hoc idem Epiſcopus 
pararus eſt verificare unde pe- 
tit judicium & breve dictorum 
Dni. Regis & Dnæ. Reginæ de 
Conſultatione quoad præd. re- 
ſiduum articulorum ſibi in hac 
parti concedi. 


Barth. Shower, 


Et pred. Johannes qui tam, Replies 


&c. dic. quod per aliqua per #9. 


predictum Gulielmum Epiſco- 
pum Landaven. ſuperius placi · 
tando allegat. narratio ipſius 
Johan. qui tam, &c. caſſari 
minime debet nec Breve dicto- 
rum Dni. Regis & Dnæ. Regi- 
næ de Conſultatione quoad pri- 
mum articulum in narratione 

.mentionat. præfat. Guili- 
elmo Epiſcopo Landaven. con- 
cedi debet, &c. quia dicit quod 
narrario illa quoad pred. pri- 
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mum articulum materiaq; in 
eadem content. bona & ſuffici- 
ens in lege exiſtunt ad præd. 
Guiliclmum Epiſcopum Landa- 
ven. ad narrationem illam 
(quoad prædictum primum ar- 
ticulum ) reſpondere compel- 


repondere, Et hoc parat. eſt 
verificate unde pro deſectu ſuf- 
ficien. Reſponſ. in hac parte 
idem Johannes qui tam, &c. 
pet. judicium & dampna ſua 
pted. ſibi adjudicati, &c. Et 
pro cauſis Moration. in lege 


lend. ac ad breve dictorum juxta formam ſtatuti in hujuſm. 


Dai. Regis & Dnz. Reginz de Cali 


prohibitione in forma prædicta 
conceſſa manutenend. quam 
quidem narration. quoad præd. 
primum articulum materiamq; 
in eodem content. idem Jo- 
hannes qui tam, &c. parat. eſt 
verificare & probare prout Cu- 
ria, &c. Et quia przxd. Epiſco- 
pus ad narrationem illam 
quoad 
non re 
uſq; aliqualiter dedicit idem Jo- 
han. qui cam, &c. pet. judicium 
& dampna ſua præd. ſibi adjudi- 
cari,&c. Et idem Johan. Jones ul- 
terius dicit quod præd. Guiliel- 
mus Epiſc. Landav. breve dicto- 
rum Dni. Reg. & Dnz. Reginz.de 
conſultat. quoad reſid. articulo- 
rum in narrat. przd. mentionat. 
habere non deb. quia dicit quod 
placicum przd.peciplumGuliel- 
mum Epiſcop. Landav. (quoad 
reſid. articulorum in narratio- 
ne præd. mentionat.) modo & 
ſorma præd. ſuperius placitat. 
materiaq; in codem content. 
minus ſufſicien. in lege exiſt. 
ad ptæd. breve dictor. Dni. Re- 
gis & Dnæ. Reginæ de Conſul 
tatione impettand. ad quod 
idem Johannes qui tam, &c. 
neceſſe non habet nec per le- 
gem terræ tenetut aliquo modo 


4 


. primum articulum q 
pondebat' nec ille huc- 


Calu nuper edit. & provis. 
idem Johannes qui tam, &c. 
Cur, demonſtrat & oſtendit 
quod apparet per Articulos 
in Narratione præd. men- 
tionat. quod præd. Gulielmus 
Epiſcopus Landaven. ob offend. 
pred. in ſeparalibus Articulis 
reſid. Articulor. præd. expreſl. 
conat. cundem Johannem Jones 
ui ram, &c. ab officio præd. 
deprivari & amovend. fore. 

Et prædict. Epiſcopus Lan- 
davcn. dicit quod placitum 
præd. per ipſum (quoad teſid. 
articulor. in narratione . 
mentionat. in forma præd. ma- 
reriaq; in eadem content. bo- 
num & ſufficien. in lege ex- 
iſtunt ad breve dictor Dni. 


ſultatione concedend. & ha- 
bend. quod quidem placitum 
(quoad teſid. articulotr præd.) 
idem Epiſc. parat. eſt verifica- 
re & probare prout Cur. &c. 
Et quia præd. Johan. Jones qui 
tam, &c. ad placit. illud non te- 
ſpond. nec illud hucuſq; aliqua- 
lit. dedicit idem Epiſc. per. ju- 
dicium & breve dictor. Dni. 
Reg, & Dnæ. Reginæ de Con- 
ſultat. (quoad reſid. articulor. 
præd. ) ſibi in hac parte conce- 
di, &c. {cd quia Cur. &c. 


This 


Regis & Dnz. Reginz de con- 
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This Caſe was argued in Michaelmas Term in the ſixth 
Year of this King, and it was choꝛtly thus: | 


Na P2ohibition the Plaintiff declared, That the Office 
of Cuancelloz of the Biſhop of Landaft wag an anticnt 
Office, and that as often as it became void, the Biſhop of 
that Sce fo2 the Time being uſed to grant it fo2 one 02 
two Lives, and to the Survivo? of them. 

That the ſaid Office being void, Francis David late Biſhop 
of Landaff did grant the ſame to Di. Lloyd, and to the 
Plaintiff John Jones, to have and to hold the ſame to them, 
and to the Survivo: foz Like. | | 

That Dꝛ. Lloyd was dead, and the Plaintiff ſurvived zby 
Keaſon whereof he was entitled to the ſaid Office. 

That the Interpꝛetation of all Gzants did belong to the 
King's Courts, and not to the Spiritual Courts. 

That the Defendant Had ſued the Plaintiff in the Ec⸗ 
cleſiaſtical Court, and had exhibited Articles againſt him 
befoꝛe D2.Oxenden, that he was ignozant in the Canon and 
Civil Laws, that he Had made Deputies who were un- 
learned in the ſaid Laws, &c. that the Pꝛemiſes were true, 
and ſo p2ayed that Dꝛ. Jones might be removed from the 
ſaid Office foꝛ his Jnſufficiency. 

That the ſaid Dꝛ. Jones was compelled to appear in the 
ſaid Court to answer thoſe Articles, and that the De- 
fendant endeavoured to depzive him from that Office 
. — Sentence in that Court contrary to a Pꝛo⸗ 

ibition. &cc. 

The Biſhop pleaded, That he had not pꝛoſecuted the 
Plaintiff in the Spiritual Court __ a P2ohtbition, 
and demurred upon the firlt Article, and the Plaintiff 
joined in the Demurrer. And as to the reft he pleaded, 
That all the Crimes contained in the other Articles are 


zohihited by the Canon Law, and ought to be puntthed 


Eccleſiaſtical Cenſures, &c. 
The Plaintiff demurred ; 
And it was argued in his Behalf, That a Confultation 
ought not to be. becauſe it was a Suit meerly fo: Depꝛziva⸗ 
tion; and foz that Keaſon ( if there was no other) the Ec⸗ 
cleſiaſtical Court o to be pꝛohibited. x 

This Office is a Matter of Freehold, which cannot be 
determined either. by the Canon oz Civil Laws ; and 
therefoze it hath been held that an Aſſze will lie fo 
the Office of the Regiſter of the Court of Admiralty, whic 
is a Freehold fo! Lite; fo = the Pꝛoceedings * _ 

2 ou 
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$ Rep. 47. b. Court are accoꝛding to the Method and Uules of the Civil 

Dyer 152. Law, pet tie Eight of that Office is determinable at the 
Common Law. 

2 Roll. Abr. So if a Queſtion would ariſe concerning the Qalidity of 

285. pl. 37. two Patents by which the Office of Regiſter to a Biſhop 1s 
granted, this ſhall not be tried in the Spiritual Court. 
notwithſtanding the Su bject-matter is ſpiritual, becauſe 
the Office it ſelf being Matter of Freehold, is koz that 
Reaſon of tempozal Cognizance. | 

3 Leon. In Michaelmas Term 29 Eliz. a Crit iſſued out of the Court 


placit. 237. of Admiralty in the Nature of a Scire fac. to repeal Letters 


Patents by which the Office of Aice⸗Admiral of two 
Counties was granted to a particular Perſon : and becauſe 
this was triable at the Common Law, the Court gave a 
— Lo ſew Cauſe why a Pꝛohibition ſhould not ve a- 
warded. 
2Bromnl. 11: Many moze Jnffances might be given of Caſes to this 
2 Roll. Rep. Purpoſe. But in Hillary Term 8 Jacobi, there was a Di- 
Cnc. pute about the Gꝛant of this very Office to two viz. to D. 
55. Trevor and one Griffin, the Doctoz releaſed ali his Right 
to Griffin, who died; then the Biſhop granted it to Robotham, 
and D2. Trevor pꝛetending that he had a Right by Survi⸗ 
vozthip by Uirtue of a fozmer G2zant, made a Subſtitute, 
who was diſturbed by Robotham the new. G2zantee, where- 
upon an Jnhibition was granted in the Arches ; and it 
was agreed by all the Court, that tho' the Office was ſpi⸗ 
ritual as to the Exerciſe, yet as to the Right it was tem⸗ 
pozal, and the Party having a Freehold in it made it de- 
terminable at the Common Law. 

The Caſe of Dz. Sutton is the ſingle Authozity againſt the 
Plaintiff, *Tis repozted in ſeveral Books. Ye was Chan- 
cellor to the Biſhop of Glouceſter, and Articles were erhibited 
againſt him befoze Eccleſiaſtical Commiſſioners ; foꝛ that 
by divers Canons no Perſon ought to be admitted to that 
Office but ſuch who was learned in the Canon and Civil Laws. 
De pleaded that he had a Freehold in the Office foz Life, 
and ought to enjoy the ſame, and ſo pꝛaped a Pꝛohibition; 
but it was denied, and the Reaſon given was. Becauſe the 
Commiſſioners might depzive him fo2 Anſufficiency. 

Abr. *Tis true, the Judges of the Eccleſiaſtical Courts, and 
39- not thoſe of the Common Laws, are the pꝛoper Judges 
of the Abilities of a Chancelloz ; and therefoze they may 
examine him as Dz. Sutton was examined; but at that 
Time the Digh-Commiſſion Court did extend its Power 
too far in many Caſes of Depꝛivation; foz it cannot be 
denied but Dꝛ. Sutton had a Freehold in that Office. wa 
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was the Opinion of Juſtice Croke who repoꝛted that Caſe, 
That the Dꝛ. might have an Aſſi ze to try it if He had any 
Uzong done, which mhews he had a Freehold; and if fo, 
then admitting the Spiritual Court can try the Suffi- 
ciency of a Chanceioz; pet if the tempozal Courts have 
alſo in the ſame Cale a Jurisdicrion in reſpect of the 
Freehold, the Authozity of the Eccleſiaſtical Court ſhall be 
ouſted. 


To pꝛove this, Sir Timothy Hutton's Caſe was cited, who Hob. 15. 


obtained a Monition from the Archbiſhop of York to the 
Biſhop of Cheſter who, as O2dinary, had refuſed the Clerk 
pꝛeſented by Sir Timothy, which Monition was, That the 
Biſhop of Cheſter would either admit the Perſon, oz ap- 
pear befo2e the Archbiſhop, &c. He did neiti er, and there⸗ 
upon the Clerk was inffituted by the Archbiſhop, and 
inducted by his Warrant ; and afterwards a Suit being 
commenced befoze the Delegates, becauſe the Jnſtitution 
was granted in London out of the Dioceſs of York, and by 
Conſequence the Jnduction would be void, the Court of 
Common Pleas was of Opinion to pꝛohibit the Suit; fo2 
tho' the Inſtitution was ſpiritual, pet the Anduction be- 
ing a tempozal Act, ſhall dzaw the Trial to the Common 
Law, otherwiſe the Right of Patronage would ve tried 
in the Eccleſiaſtical Courts, and a Quare Impedit would 
ſeldom oz never be b2ought. 

Ik the Plaintiff was inſufficient, it might create an oꝛi 
ginal Jncapacity ſo as to avoid the Gant; but tis not 
material whether he himſelf is learned oz not in the Ca · 
non oꝛ Civil Laws. becauſe the Office is granted to him 
to exerciſe by himſelf oz Deputy; and no Man will deny, 
but he may conſtitute a Deputy learned in thoſe Laws; 
— ay doth make an ignoꝛant one, tis a Fozfeiture of 

i ice. | 

There are ſome other Cauſes by which he might incur a 
Fozfeiture, as Non-attendance, &c. as well as the Jnſuffi- 
ciency, but that is not alledged : 'Tis true, that Jnabjlity 
hath been laid to his Charge, and the Biſhop made a new 
Gꝛant to try the Title at Law, and there was a Uerdict a- 


gainff his Gꝛantee, and now he ſeeks fo2 Remedy in the 


Spiritual Court upon the ſame Pꝛetence which he had at 
Law; and therefo:e ought to be pꝛohibited. 


Thoſe who argued on the other Side held, Chat all the "MOITY 


Articles erhibited againft the Plaintiff were of Eccleſia- 


dught not to be ſtopped by the tempozal Courts. 
1 


This 


ſtical Cognizance; and therefoze the Pꝛoceedings there 
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2 luſt. 614. 


1 Mod. 22. 


This very thing hath been fozmerly complained on by 
Archbiſhop Bancroft, who crhibited Articles to the Loꝛds of 
the Council of King James the firſt in the Name of the 
whole Clergy againſt the Judges in Weſtminſter-Hall, 
fo: granting P2ohibitions to Suits in the Sviritual 
Courts foz Depꝛivations of Miniſters fo2 Inſufficiency, be- 
cauſe thoſe Courts have the proper Judicature of the 
Learning and Sufficiency of the Perſon ; and if Pꝛohi⸗ 
bitions Gould be granted in ſuch Caſes, this Inconveni⸗ 
ency would follow, That the Knowledge of a Man in the 
Canon and Eivil Laws muſt be tried by a Jury, which 
ſeems to be b:ry abſurd. 3 
There is a Difference when a Suit is commenced 
in theſe Courts foꝛ Dep2ivation, which is a Thing of Ec- 
cleſiaſtical Cognizance, and when tis begun fo2 a Thing 
purely tempozal : Now in this Caſe the Qualification of 
the Perſon is the Batter which is firſt enquired into; 
but all the Authoꝛities cited on the other Side where Pꝛo⸗ 
hibitions have been granted, were concerning tempoꝛal 
Things, as Gꝛantg, &c. which muſt be tried at Law. 

Ik the King ſhould grant an Office in this Court it will 
not be denied, but the Judges may remove ſuch an Offi- 
cer fo2 Inſufficiency, becauſe they are pꝛoper Perſons to 
judge of his Abilities. ks | 

No Jnſtance can be given where Pꝛohibitions have been 
granted fo: Things meerly of Spiritual Cognizance, but 
always where the Matter was tempozal. 

'Tis true, the Articles now erhibited, do ſuppoſe the 
Plaintiff to have a Gzant, and to be in Poſſeſſion of the 
Office; but they further alledge, That he ought not to en⸗ 
joy it by the Law of the Land, becauſe of his Inſufficiency 
in the Knowledge of the Canon and Civil Laws: Foz 
which Reaſon he 1s to be cenſured by the Archbiſhop, who 
is to take Care that all the Canons ſhould be executed, 


which are not repugnant to the Common Law, and by 


the 37th Canon made in the Reign of King James, no Wan 
is to execute the Office of a Chancelloꝛ, unleſs he is skil- 


— theſe Laws, foꝛ he is obliged to ac in his Office by 


| Many Inſtances may be given wherein this Court hath 
been very tender in granting of Pꝛohibitions even in 


Caſes where the Perſon concerned hath not been ſubject 
to the Jurisdiction of the Spiirtual Courts; as an Jn- 
cumbent of a Donative was cited there foz marrying 
without a Licence: Now no Man will ſay that he is ſubject 

1 to 
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to the Jurisdiction of the O:dinary, yet the Matter fo2 


which he was cited being of ſpiritual Cognizance, a P20- 
hibition was denied. 

So likewiſe a Mandamus was denied to the Dean of the 
Arches by the Court of King's Bench, to reſtoꝛe a Perſon 
to the Office of P2octo2, tho he is an Officer of whom the 
Common Law doth take Notice, and is ltkewiſe mentioned 
in ſeveral Acts of Parliament. 
But if a P2ohibition ſhould be granted in this Caſe, it 2 Roll. Abr. 
ſhould be only quoad the Matter triable at Law: Foz where 39 pl. ©- 
a Suit is begun in the Eccleſiaſtical Court toꝛ two Things, 3'+?\ *- 
whereof one is of ſpiritual Cognizance, and the other 
tempoꝛal, and if by the Sentence to be given in ſuch 
Caſe, the Punichments would be ſo intermired, that it 
cannot ſtand fo2 one, unleſs foꝛ both, there a Pꝛohibition 
hath been granted; but if it be ſevered, then it ought to 
go to that Matter which is triable at Law. 


It this Perſon ſhould fall under a tempozary Diſabilt- 
ty, as Lunacy, &c. the Biſhop may put in another; and 
ſo he may fo: any other Diſability. . 


Upon theſe Keaſons a Conſultation was pzayed, but the 
Court enclined againſt if, 


Rex & Regina verſus Evans 


T Y E Cuſtos Rotulorum of a County was difplaced, and Show. 282. 
another conſtituted in Pe Room, to whom the De- 
-> > being Clerk of the Peace, refuſed to deliver the 
olls. 


He was indicted foz this Misbehaviour and found guilty, 
and thereupon was removed from his Office z and now he 
bꝛought a Mandamus to be reſtoꝛed, and all this Matter be- 
ing returned, a Motion was made to maintain this Re- 
turn ; and it was ſaid that a Clerk of the Peace was a 
miniſterial Officer to the Cuſtos, and ought to deliver the 
Rolls to him at the End of every Seſſions : Cis true, he 
has a moze fired Eſtate in his Office than the Cuſtos hath, 
but ſtill he is but his Deputy, and is to ve removed by a 
Charge erhibited to the Juſtices in Mriting. | 


Chief 
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Chief Juſtice. The Clerk of the Peace ought to make out 
all the Pꝛoceſs, which cannot be done without the Rolls ; 
when they are compleated, then he muſt deliver them to 
the Cuſtos; but as long as they are in P2oceſs, they are to 
be with the Clerk of the Peace, and therefoze it ſe med 
reaſonable that the Defendant ſhould be reſtoꝛed. But 
thze Judges were of a contrary Opinion. 


DE 


L 


4 6. + 
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Term. Sancti Hill. 


Anno 3 Gulielmi & Mariæ Regis & 
Reginz Angliæ, c. 1691. 


The City of Exeter werſ# Glide. 


Andamus to reſtoze the Defendant to the Place of 
Alderman and Chamberlain of the City of Exeter. 
The Subſtance of the Keturn was, That the 
City is an ancient City and Body Politick. that 
thereof is an ancient Officer; that there are 
twenty-four Aldermen, and ſo many Citizens there, who 
= ons to be of the Common-Counctl and had a Court 

ere, &c. 

That the Defendant being an Jnhabitant of the ſaid 
City, was choſen Alderman | and as ſuch was a 
* of the Peace, which is an Office of Cruſt and Ma⸗ 
giſtracy. | 

That he being ſo choſen, Receſſit vit & habitationem 
ſuam reliquit & deſeruit & amovebat ſeĩipſum & familiam ſuam ad 
Topſam extra civitatem, &c. & officium ſuum voluntarie reliquit 
& neglexit, and ſets foꝛth wherein, &c. 

That ſeveral Courts of Common-Council were held 


M 


there. of which he had Notice, but did not attend, being ab- 


ſent fozty Times in th:e Pears. 

That when he was pzeſent he gave ſcurrilous and re- 
p2oachful Language to the Court, foz which he was re- 
moved from his ſaid Office. 


That he could not be reſtoꝛed, becauſe he had not taken 


the Daths befoze the firſt Day of Auguſt 1691. accozding to 


a late Act of Parliament, &c. 
F 


Thoſe 


— 
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Bragg Caſe. y20achful Language to the Mavoꝛ.&c. which might be a ſuf- 


ficient Eauſe to bind him to the Good Behaviour, but not to 


1 


Thoſe wund argurd ſoz tte Defendant and againt the Re- 
toꝛn ſaid, That it was inſufficicnt as to the Matter re- 
tozned. 


That the firſt Part rhereof was not good foꝛ thꝛœ Reaſons: 


1. Becauſe tis not alledged that Topſam was extra liber- 

rates Civitatis; foꝛ it may be extra Civitatem, and pet within 
the Liberty of the City. 
Beſides, it it had appeared that Topſam was extra Civita- 
tem, ret the Defendant removing thither did not give them 
Cauſe to dep2ive him of his Office, becauſe it doth not ap- 
pear by the Return that He was diſabled from doing his 
Duty by Reaſon of his Aboad there, oꝛ that his Attendance 
was neceſſary. | 

2. *Tis not ſaid that the Defendant abſented Himſelf, 
and removed his family without a reaſonable Cauſe, as 
Siclineſs, &c. 02 How long he was abſent. . 

2. The next Cauſe aſſigned was, That he voluntarie ne- 
glexit thoſe Things which appertained to his Office as Ju- 
ſtice of the Peace; this is too general, and a Retozn to a 
Mandamus ought to be as certain as a Retozn to a Habeas 
Corpus; and therefoꝛe where the Ketozn of a Habeas Corpus 


was., that the Party was committed foz inſolent Behaviour 


and ſcurrilous Moꝛds ſpoken at the Council-Table, not 
mentioning what Moꝛds: this was held inſufficient. 
The like Ketozn of a Commitment by the Lozds of the 
Council fo2 divers Pigdemeanozs was held too general. 

4. 'Tis retozned, That the Defendant abſented himſelf 


from ſeveral Courts. &c. but tis not ſaid that he was duly 


ſummoned to ſuch Courts; therefoze it can be no Cauſe of 
his Removal. and the rather becauſe it appears that there 
were a ſufficient Number to Hold thoſe Courts, and if there 
is no particular Bulineſs, the Abſence of one Juſtice of 
Peace may be excuſed, 

5. Tis not ſaid that any particular Damage happened 
to the City, by Keaſon of the Defendant's abſenting of 
himſelf ; and Non-Uſer of a pzivate Office without ſome ſpe- 
cial Damage, is no Cauſe of Fozfeiture. 

6. The next Cauſe was, That he did publickly declare 
that he would never meet again, which amounts to no 
moze than a Maver of his Office, which he may reaſſume 
at Pleaſure. 


7. Another Cauſe of His Removal was, fo2 giving re- 


2 fo2- 
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fo2tf:1t His Oftice, and they ought to Have retozned the 
1225s ſpoken that it might appear to the Court of what 
Nature and Jmpozt they were. 

8. They retoꝛn that he could not be reſtoꝛed, becauſe he 
had not taken the Oaths befoze the firſt Day of Auguſt ; 
but he is not obliged to it, fo2 the Statute requires it only 
of theſe Pezſons who are in Office z now it appears by the 
Reto2n, that he was not anOfticer then,fo: he was depzived. 

They have p2oceeded illegally, foz they have depzibed a 
Man of his Office upon a General Summons which is againft 
Law; the Defendant ought to be ſummoned ſpecially to ſhew 
Cauſe why he ſhovld not be removed fo2 ſuch Cauſes. 


Serjeant Tremaine and Mr. Roe who argued to maintain 
the Retoꝛn, anſwered theſe Objections : 


(1.) *Tig retozned that the Defendant abſented himſelf, 
and removed out of the City, and out of the County of the 
City, and us 1 be ſuppoſed that the Liberties reached 
(2.) As to the ſecond Objection, it need, not be retozned, 
he abſented without a reaſonable Cute; foz to be ab- 
ſent fo: Debt may be a reaſonable Cauſe, but tis a fuf- 


(3-) To abſent himſelf voluntarie is not too general: Foz 
des arne e eee aer 8 
0 moze, 
a ſufficient Cauſe of Fozfeiture. * | 
(4-) The mot material Objection is, That he abſented 
himſelf, but was not duly ſummoned : Now a Summons is 
not neceſſary in this Caſe, becauſe there is no Place aps 
pointed where Notice ought to be given him. 
But admitting aSummons to be neceſſary, he had ſuffict- 
ent Notice, fo: tis retoꝛned that ſuch a Day a Court was 
held, Et licet ſufficienter ſummonitus the Defendant did not 
come 


- Pzefident to a Court, and not coming, he was depzived. 
| The other Objections were held to be immaterial ; but as 
to the laft Objection about taking the Oath, it was aid, 
That if the Defendant mould be reſtoꝛed upon a Mandamus, 
tis a new Admiſſion, the he may be in his old Office and 

Title, and therefoze ought to take the Oaths. 
a particular 


But upon the whole Matter there bein 
an Inyable 
n 


Cuftom of the City — „ he mult 
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3 Bulſt. 190. 
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tant to be capable of this Office, theretoꝛe Commorancy goes 
th20' the whole Caſe, and the Office being fo2 Adminittra- 
tion of Jultice is determined by Ceſler. 

Every Cuſtom which is reaſonable, is fo: that Reaſon 
obl1gar02y, and is rightly called Lex loci; if therefoze by 
this Cuſtzm ſet foꝛth upon this Retoꝛn, the Defendant is 
to be an Jnhabitant of the City, then his Departure from 
thence makes him want a legal Nualification to be an 
Alderman of that Place. 


Curia. Th:ce Jultices were of Opinion not to grant a pe⸗ 
remptozy Mandamus : Foz they held that e mongſt the many 
Cauſes retoꝛned of the Digfranchiſement of this Perſon, 
one was ſufficient, which they held to be, that being an 
Alderman and a Juſtice of Peace of the City, &c. Habita- 
tionem ſuam deſeruit & reliquit, and did dwell at Topſam, 

*'Tis incident to the Duty and Place of an Alderman to 
be reſident where be is choſen, his very Name impo'ts it. 
and Removal makes him incapable of doing His Duty 
where he ought: *Tis not a Place of any Pzofit, but of 

Freedom and Gqvernment of the City. 

'Tis ſaid that Glide Deſervit & reliquit habitationem, which 
muſt be intended a total Deſertion, and tho' he may return 
again it doth not appear when, ſo tis uncertain ; and vet 
tis a good Retozn : Foz tho' there ought to be a eonvent- 
ent Certainty, yet tis not requiſite to be very pzeciſe, 

But ſuppoſing him to return again, it will not purge 
tte Forfeiture after a Digfranchiſement : *Tis like the 
Cafe of Tenant fo: Life making a Feoffment, and entring 
befoze the Condition bzoken, notwichſtanding which En- 
try the Keverſioner may take Advantage of theFozfeiture. 

But the Chief Juſtice was of another Opinion, That a 
Mandamus ought to go. Jt was agreed, That deſerting his 
Office was good Cauſe of Digsfranchiſementt ; and ſo was 
abſcnting himſelf from the Council, and that the very 
Nature of the Thing did impozt fo much: Foz every Al- 
derman ought to be a Citizen, and an Jnhabitant of the 
City where he is an Alderman ; and if he removes, he cea- 
ſes to be a Cittzen, but may be a Freeman, tho he wants 
that Mualification which enables him to be an Alderman. 

Jt was agreed alſo, That there cannot be moze apt and 
crp2cſs CUo2ds of the Defendant's Abſence, than the 
cUo2ds in this Ketorn, Habitationem ſuam reliquit, and that 
he did inhabit at Topſam, extra Civitatem, That it was al- 


ſo his Duty to attend at the Common Council, and that 
it was contra debitum officii to be abſent, * 


e - But 
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But that which made the Return not good was, That 
there was no particular Summons returned foꝛ the Defendant 
to appear and anſwer what ſhould be objened againſt him 
and therefoze they had pꝛoceeded againſt him without 
hearing; and ik to, his Disfranchiſement was againſt 
Right and Juſtice, 

This is the expzeſs RKefolution in James Bagg's Caſe : And 
tho' 'tis ſaid that he did not appear Licet ſummonitus fuit, 
that is not material; foz he mult and ought to have a par- 
ticular Summons foz a particular Charge; and tis not 
ſuſticicnt to ſummon him generally, and then to alledge 
particular Crimes again him, which he may not be pꝛe⸗ 
pared to anſwer. "Ah 

Jf he left his Habitation foz a Time, he might return. 
and coming befo:ze the Disfranchiſement that might cure 
the Defea of his Removal, he might Have ſome reaſona- 
ble Cauſe foz his Abſence, as Sickneſs, &c. oz going tothe 
Bath, fo the RBecobery of His Health, oz being employed 
in the Service of the King, and yet he may leave a Ser- 
vant in his Pouſe, and be an Anhabitant there till. | 

Then as to the Certainty of the Matter here alledged, 
if it had been ſet koꝛth in a Plea, it might have been ſuf- 
fictent, becauſe the Party might reply and anſwer it; but 
being in a Return to a Mandamus, tis otherwiſe ; and this 
is p20ved by the Caſe in Bulſtrode cited by the other Judges 
to maintain this Reto:n. 

That Caſe was, it was retozned, That Taylor was ſum⸗ 
moned befoze 30 of the Common Council in the Councii⸗ 
Chamber, and did not aver, That at that Time a Com- 
mon Council was held, and fo: this Uncertainty, that 
Return was held inſufficient. 

But by the Opinion of the other thee Jultices, the Re⸗ 
turn in this Caſe was held good, and yet afterwards in 
Michaelmas Term, 7 Guilielmi, one Morris. bzought a Man- 
damus to be reſtozed to the Place of Capital Burgeſs of 
the Devizes in Wilrſhire, and a Return was made of the 
Cauſes of his diſplacing ; but no Mention was made 
that he had any Notice o2 particular Summons to an- 
ſwer the Charge; and Judgment w as given in that Caſe 
N — the Opinion of the Chief Juſtice, that the Re⸗ 

urn was ill. 


The 
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The Cas of the Inhabitants of Hornſey. 


__ T* Juftices of the Peace upon their Uiew pzeſented, 


that a Common Highway leading from ſuch a Place, 
&c. to the Church of Hornſey, was out of Repair, and that 
the Fnhabſtants thereof ought to repair it. 

Upon a Trav:rſe to this Pzeſentment, the Jury find that 
the 1 — out of Repair, but that it was not a com- 
mon Di v. 

The Nueftion was, 1 this would have bcen 
pleaded ſpecially. oz whether it might be given in Ev(- 
dence upon the Traverſe: | 

And it was fnlifted that this depended upon the Con⸗ 
ſtruction of the Statute of ; Eliz. 7 — which this pꝛe- 
ſentment was made, and upon that Clauſe thereof, wher:- 
in *tisenaned, That the Pzeſentment of a Juffice of Peace 
upon His own Knowledge wall be of the fame Eten in tie 
Law, as a Pzeſentment upon the Oath of twelve Men, 
who may thereupon afleſs Fines at the Seſſions, ſaving 
to every Perſon 02 Perſons who ſhall be touched by ſuch 
P2eſentment. to habe his lawful Traverſe to the ſame as 
they might have to any Indictment of Treſpaſs. 

Now on an Andictment upon this very Statute thisWBat- 
ter 7 7 be == in Evidence upon the General Yue, 
foz if it had been pleaded that it was no High way, ſuch 
Plea would amount to no moze than Not guilty, and would 
not have been good. 

I then ft may be given in Evidence upon this Plea, the 
Pzxeſentment in this Caſe is extrajudicial ; foꝛ the Autho:ity 
of the Juſtices is limited only to Common Yighways, and 
it is found to de a pzivate May: Now they having a par⸗ 
ticular and limited Jurisdigion. when they exceed that. 
what they do cannot be juſtified; tis not like what they do 
relating to the Pooz, foꝛ in that Caſe they are Judges. 


Curia. Upon this very Statute the Defendant may tra- 
verſe the Pzeſentment of the Juſtices, and aive Evidence 
that the May is in Repair; foz the Deſign cf the Statute 
was to make the Pꝛeſentment no moze than an Anqurſitf- 
on. but befoze the Statute he could not have taken a Tra- 
verſe : Fo: then the Juſtices, as in Caſes of Fo:cibl: En- 
try. were the only Judges, which could not be traverſed. 
But in this Caſe they ought to Have pleaded reparare non 

debent and that a Perſon (1aming him) ought to repair; but 
by * this Traverſe, the Pzeſentment is admitted to be 

good. | 
4 Sawyer 
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SO Innes” 


Sawyer verſus Killigrew: 


Middle- 
lex. fl. 


Eorgius Sawyer nupet de 
(3 Weitm. in Com. pred. 


Ar. alias dict. Georgium Saw- 
yer, &c. lum. fuir ad ref 


Covenant 
for the 


Sale of an dend. Guilielmo Killigrew 

e and Mil. de placito quod teneat ei 
the Ven- convention. inter eos factam ſe- 
Ae cundum vim formam & eſſec- 
Penſion tum cujuldam fcripti agrea- 
belongtng menti inde intet cos confect, 
'0ir. Kc. Er unde idem Guilielmus 

r Johannem Edkins Attorn. 
* dicit quod ipſe idem Gui- 
lielmus 27 die Julii anno Reg- 
ni Dni. Caroli Secundi nuper 
Regis Angliz, &c. triceſimo 
apud paroch. Sancti Martini 
in Campis in Com. przd. habu- 
ir renuit & exercuit officium 
Vicecamerarii Sereniſſimæ Ma- 
jeſtatis Katherinæ tunc Regi- 
næ conſorti præd. nuper Regis 
& modo Reginæ Dotiſſæ Angl. 
adhuc ibidem in plena vita ex- 
iſten. & proficuis eidem officio 
pertinen & ſpectan. Cumq; 
etiam poſtea ſcilicet prædicto 
27 die Julii anno Regni dict. 
nuper Regis 34 ſupradict. apud 
paroch. præd. Sancti Martini in 
Campis pro veaditione officii 
præd. per eundem Gulielmum 
ptædicto Georgio fiend. per 
quoddam ſcriptum a ti 
inter eundem Guilielmum 
nomen Domini Anglice Sir 
William Killigrew & præ- 


dictum Georgium per nomen 


Georgii Sawyer Ar. fact. quod 


quidem ſcriptum agreamenti 
idem Guilielmus ſub manibus 
& ſigillis predict. Gulielmi & 


pon - Georgii confect. hic in Curia 


profert cujus dar. eſt eiſ- 
dem die & anno præd. Ge- 
orgius cum aſſenſu & appro- 
batione prædictæ Reginæ a- 
greavit cum prædicto Guili- 


elmo pro officio ſuo Viceca- 


merarii prædicto quodq; ipſe 
præd. Guilielmus durante vi- 
ta ſua naturali per agtea- 
ment. przdict. Georgii & cum 
conſenſu przd. Reginz teneret 
haberet gauderet & recipe- 
ret omnia proficua officii Vice- 
camerarii præd. adeo plene pro- 
ut ipſe idem Guilielmus eadem 
tunc tenuit, viz. Penſion an- 
nual. Ducent. Librar. legalis 
monet. per Annum | ptæd. 
Dominam Reginam durant. vi- 
ta ipſius Guilielmi ſolvend. ac 
dona ſua novalia annualia Angl. 
his yearly New-Pear's 
Gifts, Centrum & Vigin- 
ti Libr. legalis monet. per An. 
pro vita ſua Ac etiam annu- 
al. feod. & Liberat. Angl. Li- 
very, exiſten. ſexaginta & ſex 
7 per Annum — ſalar. 
Alimentar. Angl. lar 
Board⸗Mages, de Officio 


per Gazophilacii Anglice Coffer- 


er's Office Centum & tri- 
ginta Libr. legalis monet. per 
annum in toto attingen.ad ſum- 
mam Quingentar. & ſexdecim 

| Librar. 
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annual. feod. dona & libetat. 
Anglice Liveries, cxiſten.ſcx- 


Librar. per annum vel eo circi- 
tet Omnia quæ ptæd. Georgius 
per ſcriptum pred. obligavit ſe 
quod pred. Gulielmus haberet 
perciperet & gaudetet durante 
vita ipſius Guilielmi natu- 
rali Quodq; ipſe ptæd. Geor- 
gius nullam partem inde reci- 
et uſq; Moctem pred. 
Guilielmi prædictuſq: Georgius 
per ſcriptum præd.agreavit ac- 
commodare prædicto Guiliel- 
mo durante vita ſua ipſius Gui- 
lielmi uſum Cubiculor,Anglice 
Lodgings. apud Domum vo- 
cat. Somerſet-Pouſe, ſupra 
domos pro locatione Curruum 
Angl. Coach Houſes, prout 
per ſeriptum præd. plenius ap- 
paret quodque ipſe idem Gui 
lielmus Killigtew per agrea- 
ment. ptæd. & per conſenſum 
pred. Reginæ ſuit habere & du- 
tante vita ſua naturali gaudere 
& recipere tota proficua prad. 
officii Vicecamerarii ram plene 
quam ipſe adrunc tenebat offii- 
cium przd. Ducent. libras 
Annuma præd. Regina pro pen- 
ſion. — an vita prædictæ Re- 
ginæ ac etiam annual. novi An- 
ni Dona de Centum & viginti 
libris pro vita ſua ac etiam ſua 


aginta & ſex libr. per Ann. Ac 
etiam ſua Salar. Angl.Board- 
Mages, ab officio Gazophil. 
Anglice The Cofferer's Nf- 
fice, de Centum & triginta 
libris per Annum in toto ſe at- 
tingen. ad Quingent. & ſexde- 
2 


cim libras per An. aut eo cir- 
citer quæ omnia præd Georgius 
per agreamentum præd. promi- 
fit ad & cum prad. Gulielmo 
quod ipſe Gulielmus Killi- 
grew reciperct & gauderet du- 
rante vita ſua naturali & quod 
ipſe Georgius non reciperet ali- 
quam partem inde donec poſt 
mortem prædicti Guilielmi Et 
ptædictus Georgius agreavit e- 
tiam cum prædicto Gulielmo 
accomodate prædicto Guiliel- 
mo durante vita ſua uſum cu- 
bil. apud domum Somerſet ſu- 
pra domos pro locatione Cur. 
prout perſcriptum przd.plenius 
apparet Et idem Guilielmus in 
facto dicit quod prædicta Re- 
gina adtunc & ibidem omnia 
in agteamento præd. approba- 
vit & eiſdem conſenſit quodque 
ipſe idem Gulielmus in per- 
formation. menti prædicti 

ea ſcilicet eiſdem die & an- 
no ſupradictis apud paroch. 
Sancti Martini in Campis debito 
modo ſurſum reddidit officium 


przd. Reginæ predictæ ac ſu- 


perinde in ulterioti performa- 
tion. agrea ment. præd. præfat. 
Georgius per procurationem 
ipſius Guilielmi in officium 
illud per ptædictam Dominam 
Reginam ibidem debito modo 
admiſſus fuit & officium illud 
una cum proſicuis eidem of- 
ficio pertinen. & ſpectan. ab · 
inde hucuſq; tenuit & gta viſus 
fuir & adhuc tenet & 


de prædicto ſalatio alimenrario 
e 


gaudet 3 


& ſeptingent. & octoginta libr. % 


es As A oa a Ed at A A 
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ex officio Gazophilacii ſolubil 
officio Vicecamerarĩi præd. per- 
tinenꝰ pro ſex Annis finit ad fe- 
ſtum Sancti Michaelis anno 
Dni. 1688. ad feſtum illud ſe- 
cundum convention. & agrea- 
ment. præd. præfat. Georgii 
præd. Guilielmo ſolubil. deve- 
ner. & ſolvi debuer. quas qui- 
dem ſeptingent. & octoginta 
libras idem Guilielmus non re- 
cepit & prædictus Georgius li- 
cet ſæpius requiſit. præd. 780 l. 
aut aliquem inde denar eidem 
Guilielmo nondum ſolvit ſed 
illas ei ſolvere omnino recuſa- 
vit & adhuc recuſat & fic idem 
Guilielmus dicit quod præd Ge- 
orgius convention. ſuam cum 
prædicto Guilielmo in hac par- 
te fact. cidem Guilielmo ſecun- 
dum formam & effectum ſcrip- 
ti il. non tenuit ſed infregit & 
il. ei tenere hucuſq; penitus 
contradixit & adhuccontradi- 
cit unde dic. quod deteriorat. 
eſt & damnum habet ad valen- 
tiam 800 I. & inde producit 
ſeam, &c. 

Et predic. Geoꝛgius 


The De- Sawrer per Nathanielem 


Secomb Attorn. ſum. venit 
& defend. vim & injur. 
quando, &c. Et dic. quod 


von, Bec. rd. Guilielmus Killigrew 


action. ſuam præd. inde ver- 
ſus eum habere ſeu manute- 
nere non debet quia dicit quod 
ipſe idem Georgius a tempo- 
re confectionis ſcripti agrea- 
menti præd. uſq; diem impe- 
trationis brevis originalisipſius 
Guilielmi permiſit ipſum Gui- 


lielm. recipere annuatim om- 
nes denariorum ſummas pro 
Salar. alimentar. ex officio Ga- 
zophilacii præd. ſolubil.cidem 
ofticio Vicecamerarii præd. 
pertinen, {ecundam formam & 
effectum agreamenti præd. 
Abſa, hoc quod præd Georgi- 
us a tempore confection.ſcripti 
agreament præd. hucuſq; ali- 
quod proficuum præd. officio 
Vicecamerarii ſpectan. vel per- 
tinen. recepit vel gaviſus fuit 
& hoc parat. eſt verificare un- 
de petit judicium ſi præd Gui- 
lielmus Actionem ſuam præd. 
inde verſus eum habere ſeu 
manutenere, &c. 
To this tte Plaintiff 
demurs: Et pro Cauſis mo- 
rationis in lege idem Guili- 
elmus juxta formam ſtatut. 
in hujuſmodi caſu edit. & 
iſ. monſtrat & Cur. o- 
ſtendit has cauſas ſequen. 
viz. quod præd. Georgius 
in placito ſuo præd. traverſat 
materiam non allegat. in przd. 
narration. ipſius Guilielmi & 
quod placitum præd. eſt incer- 
tum & repugnans & caret for- 
ma, &c. (Defendant joins 
in the Demurrer) Et quia 
Juſtic. hic ſe adviſare volunt 
de & ſuper præmiſſis pri- 
uſquam Judicium inde red- 
dant dies dat. eſt partib. przd. 
hic uſq; a die Sancti Michaelis 
in tres ſeptiman. de audiend. 
inde judicio ſuoeo quod iidem 
Juſtic. hie inde nondum, &c. 
Ad ag hic ven. tam 
przd. (Quer. ) quam prædict. 
G (Defend.) 
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(Defend.) per Attorn ſuos Hold, enjoy and receive the 


pred. & ſuper hoc viſ. præmiſ- 
ſis & per juſtic. hie plene in- 
tellectis videtur eiſdem juſtic. 
hic quod præd. placitum præd. 
Georgii modo & forma præd. 
ſuperius placitat. materiaque 
in eodem content. ſufficien. in 
lege exiſtunt ad ipſum Guliel- 
mum ab Action. ſua præd. 
inde verſus ipſum Georgium 
habend. præcludend. prout 
idem Georgius ſuperius alle- 
gavit Ideo conſ. eſt quad præd. 
Gulielmus nihil capiat per bre- 
ve ſuum præd. ſed ſit in miſeri- 
cordia pro falſo clamore ſuo 
Et quod præd. Georgius eat 
inde ſine die, &c. 


The Agreement is ſet 
foꝛth in the Pleading, and 
it was in theſe Moꝛds: 


This is to declare, That J 
George Sawyer have by her 
Majeſtr's Conſent and 
Appꝛobation, as followeth, 
adred with Sir William 
Killigrew foz his Aice⸗ 
Chamberlain's 
and that he the ſaid Sir 


whole P2ofits of the ſaid 
Aice⸗chamberlain's Place. 
as fully as be himſelt dot h 
now hold the ſame : that 
is to ſay 200 l. per Annum 
from her Ma jeſty by Pen⸗ 
ſion during her Life, and 
alſo his fearlp New- 
Pear's-Gifts of 1201. foz 
his Life, and alſo his 
yearly Fees and Gifts and 
Liveries, being 66 1. per 
Annum, and alſo his Sa⸗ 
lary Board-Cages from 
the Cofferer's-Office cf 
1301. per Annum, in all a- 
mounting unto the Sum 
of 5161. per Annum, 02 near 
it; all which J do engage 
my ſelf that Sir William 
Killigrew shall have, re- 
ceive, and enjoy, during 
his natural Life, and J 
am to receive no Part 
thereof until after his 
Death; and J do alſo a- 
gree to lend the ſaid Sir 
William Killigrew, during 
his Life, tie Ae of his 


Place, Lodging in Somerſet- Houſe, 


over the Coach-Yourſe : 


William Killigrew is, during Jn Witneſs whereof J 


his natural Life, by my have Hereunto Cl 
Agreement, and with her Hand and Seal this 27th 
to Day of July, 1692. 


Majeſty's Conſent, 


ſet my 


Upon 


—— 


* 
96 ** 
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Apon this Agreement an Action of Covenant was bzought 2 Vent. 79. 

in the Common Pleas, wherein the Plantitk did ſec fozth, 
That he was A ce⸗ Chamberlain to the Queen Dowager. 
and that there was an Agreement between him and the De⸗ 
fendant fo2 the Sale of the ſaid Office, which the Defen- 
dant was to have by the Conſent of the Queen; that by the 
ſaid Agreement the Plaintiff was to enjoy a Penſion dnring 
the Life of the Queen, and the other P2ofits of the Office 
during his own Life; that purſuant to this Agreement 
he ſurrendred the Office to the Queen, and pꝛocured the 
Petendant to be admitted, which was accozdingly done, 
and that he enjoyed the Office, and foz ſir Pears Arrears 
of Salary this Action was bꝛought. 

The Defendant pleaded in Bar, That he had ſuffered the 
Plantiff to enjoy the P2ofits, 8c. accozding to the _ 
ment, and traverſed, that he had received any Part of the ,,. 7. 
P2ofits of the ſaid Office; and upon a Demurrer Judgment n 5 Jo 
was =_ upon the Point of pleading, That the Traverſe the 1 2. 

b was 1 wycr, 
| And upon this Judgment a Writ of Erroz was bꝛought 
in the Kings Bench, and the Queſtion there debated was, ,..q. 
| Tahether this was a good G2ant oꝛ not? And it was agreed, 
That nothing but Uſage could ſuppoꝛt it. 

Then it was a__ That this Covenant was in the Na- 
ture of a perſonal Warranty, and not to be compared to a 
Covenant foz quiet Enjoyment, where, upon a Diſturbance, 
the Party hath a Remedy over; but this Action reſts upon 
the Covenant it ſelf, and doth not wait upon the Office : 
Fo: if the Queen ſhould die. the Defendant is fill bound, and 
ſoheis alſo if the P2ofits of the Office ſhould be ſunk. 

'Tis moze p2operly line the Caſe of Robinſon and Cuthbert, mh. 
which was in Conſideration that the Plaintiff would deliver 21 Car. 2 
ſo much good Silk. the Defendant 7 to ſee him paid. | 

So another Pꝛomiſe was, That if the Plaintiff would de- 

— Wines to A. the Defendant ſaid, He ſhould not loſe a 
ny. 
Jn both which Caſes the Jnference is, That he will pay 
it: Tis an Obligation and a peremptozy Undertaking foz 
htm to pay the Boney. | 

An Obligo? in a Bond was not to be found, whereupon ou. Abr. 
a third Perſon pꝛomiſed the Obligee, That in Conſidera- tit Voucher 
tion he would give him a Letter of Attoznep to put the 738. pl. 1. 
Bond in Suit, That he would warrant the Debt ; the Bzeach 
was held to be well aſſigned ; that the Plaintiff had per⸗ 
koꝛmed the Conſideration, and _ Dekendant had not ow 
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the Money (without ſaying that the Obligoꝛ had not paid 
it) becauſe the Warranty was perſonal. 

So where a Man warranted to the Plaintiff all the 
Money which another Perſon owed him, the Bꝛeach is 
well aſſianed in not paying the Doney, and not in the not 
warranting. 


Econtra. The Meaning of this Covenant muft be, That 
the Plaintiff muſt do ſome Act in oꝛder to receive the Pꝛo⸗ 
fits, as to ask it of the Treaſurer: The Defendant is nct 
bound by this Agreement to pay the Money, but only re- 
rained from intermeddling with the Salary, 8c. 

He engaged that the Plantiff would receive the Pzofits of 
this Office, and in aſſigning of the Bzeach. the Plaintiff 
doth not @<ew that he wag diſturbed by the Defendanrt, oꝛ 
any wiſe hindꝛed by him from receiving it: and therefoze 
the Bꝛeach is not well aſſigned, and of this Opinion was 
the Chief Juſtice and Mr. Juſtice Eyre: The other two Ju- 
Kices contra, Theſe two Held that there was a good Bꝛeach. 
and that the Bar was good, and a direc Anſwer to the 
Bzeach, ſo all were againſt the Plaintiff in the Writ of 
— z Wherefoze He pzoceeded no further, and there it 


Newport werſus Godfrey. 


Mich. 1 WILLIELM1, Rot. 200. 


Ebt in the Detinet againſt the Defendant. as Executor of 
Turner, for Rent · arrear, in the Life time of the Teſtator up- 

3 and it appeared upon the Declaration that 
the Leaſe expired in the Life-time of the ſaid Turner. 

The Defendant pleaded ſeveral Bonds entred into by the 
ſaid Turner foz the Payment of Money which he averred to 
be juſt Debts, and that he had adminiſtred ell præterquam, 
&c. which he retained to ſatisfy the ſaſd Bonds. 

And upon a Demurrer to this Plea, Judgment was 
given in the Court of Common Pleas fo? the Plaintiff. 
that the Rent ought to be paid befoze the Bonds. Foz 
tho it was objected, That if the Leaſe had not been deter⸗ 
mined, the Kent then due might be preferable to a Bond- 
Debt. becauſe the Goods of the Teffato2 ar? liable to a 
Piltreſs: But now the Leaſe being determined, it was 
only a perſonal Thing, and could not take Place of Spe- 
cialities; yet the Court was of Opinion that the Debt oy = 

4 this 
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this Rent did ſtill ſavour of the Realty, and that the De⸗ 
termination of the Leaſe made no Alteration in the Con- 
tract, but that the Action might be maintained by Keaſon 
of the P2ofits of the Lands which the Teftatoz had received. 

Upon this Judgment a Urit of Erro2 was bzought, and 
it was affirmed in this Court. Vid. 2 Cro. 233. Barwick ver- 
ſus Foſter, Fitz. Abr. tit. Avowry 240, 


45 


Grimly verſus Fawlkingham. 


N a P2ohibition to a Libel in the Spiritual Court fo? , Show. 280. 
the Tithes of a Water-Corn-Mill, a Modus was ſuggeſted. 2 1n6. 621. 
The Defendant confeſſed the Modus as to Part, but ſaid FN.B. 51. b. 
that there was an Addition to the ancient Mill; viz. ano- 
ther pair of Mill⸗ſtones (pour Mill anciently had but one 
Pair of Stones, but of late had two Pair) and ſo pꝛaped 
— the 1 might only go to the Tithes of the 

antien . 

Jt was argued that moſt Mills of common Right ought 
to pay Tithes, and that Executors may be ſued foz Arrears 
of Tithes of Pills tn the Life-time of the Teffatoz- — 

'Tis true, no Tithes ought to be paid foz Fulling-mills, 3 Buiſt 212. 
becauſe the Gain is uncertain, and ariſeth by the Labour ?.c7 523: 
of Men. and therefoze Tithes in ſuch Caſes ought not to Rn „ 
be paid without a ſpecial Cuſtom to warrant it, but only 265305 1 
ok things renovant. 1 Roll. Abr. 

Pꝛeſcription to a Modus to pay ſo much every Pear in — 
Lieu of all Tithes iſſuing out of two old Youſes and Mills, 3 
and afterwards the Owner of the Youſes built two new 
Co2n-mills, under the ſame Roof; it was held that theſe 
new Mills ould not be diſcharged of Tithes by Uirtue of 
the old Modus, becauſe ſuch Tithes are not meerly pꝛedial 
but perſonal likewiſe, and the Miller ought to pay the 
oth Diſh; tho? 'tis ſaid in the ſame Book, that Tithes of 
Paper and Fulling-mills are perſonal. 


Econtra, Jt was ſaid that the Modus extends as well to 
the new Mill⸗ſtones as to the old: Foz if theſe bzeak, the 
Modus goes to the new, ſo that tho' they are laid down in 
any other Place, ret if they are under the ſame Roof, the 
P2eſcription will extend to all, becauſe the Mill is the 
Subſtance to which it chiefly relates; the Pzeſcription is 
to the Mill in general, and tis but accidental whether 
there are one o2 two pair of Stones therein, tis ffill but 
vnum molendinum, and muſt be ſo demanded in a Præcipe, 


Jn 
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Jn Luttere!'s Caſe it was held. That if a Man had Eſto- 
zeſcription, the Alteration of the Rooms in his 


vers by Þ 
yur, 1 adding | new Chimneys o Rooms will not de- 


roy the Pꝛeſer . 
So if an old Mill 02 Douſe fall, oz is pulled down, the 
1 may re-edify upon the ſame Foundation which is 
the perdurable Part of the Eſtate. and in Judgment of 
Law includes the new as well as the old Douſe when 


ſanding. 
A pꝛohibition was granted. 


D E 
Term. Sanct. Mich. 


Anno 3 Gulielmi & Mariæ Regis & 
Reginæ in Banco Regis, 1691. 


92 — 


College of Phyſicians verſus Buſh. 
Trin. 3 Guilielmi, Rot. 717. 
T hey brought an Action of Debt upon the Sta- 14 H.. 


tute of H. 8. which pꝛohibits the P:ariſe of Phy- ©? 5-1 
ſick within London oz ſeven Miles thereof, under the 
Penalty of 51. fo2 every Month, except the Par- 
ty is appꝛoved under the Seal of the College: And foz 
pꝛattiſing Phyſick in Weſtminſter foz fo many Months, this 
Action was bought. | 
The Defendant pleaded Letters Patents of King Charles 
the Second, by which free Liberty is given to French Pzo- 
teſtants to exerciſe the Faculty of Phyſick in London and 
Weſtminſter, &c. and that he was a French Pꝛoteſtant. &. 
Upon a Demurrer the Plea was held ill; but then an 
Exception was taken to the Declaration, which ſets foꝛth. 
That the Defendant pꝛactiſed Phyſick in Weſtminſter, and 
doth not ſay that it was within ſrven Miles of London, fo? 
which Reaſon the Defendant had Judgment. 


* 


— 
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3 Levinz. 
312. 


2 Cro. 659. 


Hannam verſus Woodtord. 
Trin. 3 Willielmi, Rot. 257. 


ter the Death of a Cognize in a Statute, his Admi⸗ 
Nifirato; ſued foꝛth an Extent, and the Liberate being 
returned, he made an Aſſignment of the Lands without 
an actual Entry, oꝛ without executing the Deed upon the 


Land. 
And the Queſtion was, Whether this Aſſignment was 


good oꝛ not: 4 
t was compared to an latereſſe Termini, and that this 


Alignment was good, becauſe a Man may grant 02 diſ⸗ 
poſe what he has not actually in Poſſeflton. 


And to pꝛove this Aﬀertion, the Caſe of Powſley and 


2 Roll. Rep. Blackman was cited, which is repozted in many Books, 
2 Kol. a; Ind is hotly thus: 


859. 
Palm. 208. 
Bridg, 12. 


* A Po2tgage was made of Lands foz Payment of Money 
within the Space of five Pears at ſeveral Papments; and 
in the ſame Deed it was agreed, That the Moꝛtgage ſhould 
not intermeddle with the actual Poſſeſſion of the P2ofits 
until default of Payment, &c. Afterwards the Boztgago: 
made a Leaſe of the Lands fo2 ſix Pears; the Leſſee en- 
tred, the Money was not paid, and at the End of theTerm 
the Leſſoz had his Eftate again; the Moztgagee, without 
any lawful Entry, deviſed the Lands to his Son, and 
died; and it was adjudged, That the Deviſe was good. 
which could not be, if, the Leaſe made by the Moztgago: 
had been a Diſleifin. 

But on the other Side it was ſaid, That by the Return 
of the Liberate, the Adminiſtratoꝛ had no Right. only a Poſ- 
ſeſſion in Law, Quouſque de debito fuerit ſatisfactus; the p20» 
per Way had been to bzing an Ejectment upon the Libe- 
rate to recover the Poſſeſſion, and then the Aſſignment had 
been good; and of this Opinion was the Court. Vid. Plow. 
423. 1 Inſt. 270. a. ET 


Rex i Regina verſus Buckeridge & al, 
A? Inkoꝛmation was bzought againſt the Defendant 
fo2 not repairing of aPighway ratione tenuræ between 
Stratford and Bow: Jt was tried at the Bar by an Eſſex 


Jury. 
3 = ' - 
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The Evidence koꝛ the King was, That Mawd the Empꝛeſs 
gave certain Lands to the Abbeſs of Barking to repaix this 
Map, that the Abbeſs, &c. ſold thoſe Lands to the Abbot 
of Stratford, who by the Conſent of his Convent, charged 
all his Lands fo2 the Repair of the Way; and thus it ſtood 
till the Diſſolution. &c. 

Then all the Lands of the Abbot of Stratford being veſted 
in the Crown, were granted to Sir Peter Mewtis, who held 
them charged fo2 repairing the Way, and from him by ſe- 
veral meſne Conveyances they came to the Defendants : 
This was p2oved by ſeveral Witneſſes living in other Pa- 
riſhes. none being admitted to give Evidence, who lived in 
either of the ſaid Pariſhes of Stratford oz Bow. 

But it was ſaid fo: the Defendants, That no Lands 
wall be chargeable fo: the repatring this Pighway, ratione 
tenuræ, but ſuch which were oꝛiginally given fo2 that Pur- 
poſe, and ſo the Defendants could not be Guilty, unleſs 
it was p2oved that they Had ſome of thoſe Lands in Poſ- 
ſeſſion which were given by the Empzeſs to the Abbeſs of 
Barking, and that no other Lands were liable, fozmerly be: 
longing to the Abbot of Stratford, but ſuch which he bought 
of the ſaid Abbels. 

The Court was of Opinion, That upon this Evidence 
all the Lands of the Abbot were liable to repair this 
Plato ao direned the Jury accozdingly, who found koꝛ the 

nerns. 


Rex &' Regina werſus Alſop. 


D E Defendant was convicted befoze the 
_ Peace in Seſſions, upon an Jndicment 
gainkT him upon the Statute of E. 6. and 
viction he was committed, and afterwards bz 
beas Corpus, and being in Court, ſeveral Exte 
taken to the India ment 


* . 


o- Con- 
pl 


a Ha- 
were 


Firſt, Jt was a on all Sides, That this Statute was 
in Fozce, by which't Senacted, That no thall hoot in 
any Place any Hail ſhot, oz moze Pellots than one at one 
Time ; upon Pain to fozfeit foꝛ every Time that he oz they 
Hall ſo offend, 10 l. and Jmpzifonment fo; thꝛee Months. 


(1.) One Exception was, that the Jndictment ſets fozth. 


That the Defendant did ſhoot Conies in Codden Wood, but it 
doth not appear where he ſtood when he ſhot, which map be = 


uſtices of : bow: 3 


zought a- 2X 3.545: 


14. 
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Rep. 97. 
G0 Fl 
601, 697. 


this Andictment, which 


ſeveral Qills, and the wooting being the Offence, it muſt 
be certainly laid; ſo that upon this Indiament there can 


be no Jlurc. : ; 
(2.) There is no Judgment given upon this India ment; 


fo: tis ſatd, Quod forisfaceat, &c. it ſhould have been forisfa- 
ciat : tis like ſcire fo} ſciri. | #4 

But the Court would not quaſh the Conviction up ou theſe 
Exceptions. 

At another Day the Matter of Law was ſpoke to, That 
the Juſtices of Peace have no Genc ral Jurisdiction to hear 
and determine this Offence: Foꝛ tho' their Commiſſion is. 
ad pacem conſervand. pet that Power is reſtrained to Caſes on- 
ly of open Aiolence: So likewiſe by Airtue of their Commiſ⸗ 
ion they may enquire, De omnibus & ſingulis malefactis & offen- 
ſis, which Moꝛds alſo have a Nuaitfication of ſuch Offen- 
ces only into which they may lawfully enquire- 

It therefoze they have no Power by the general Wozds of 
their Commiſſion, which are refrained as afozeſaid, then 
they mult have an Authozity by the Statute, but that gives 
them none, therefoze the Judgment ought to be quaſhed. 


Econtra. The Juſtices have Cognizance of this Matter 
both by Statute, and alſo by Uirtue of their Commiſſion. 


1. By Airtue of the Statute of 33 H. 8. which enaqs. 
That no Perſon ſhall hoot in a Gun under the length of 
one Pard, on pain to fozfeit 101. Power is thereby given to 
the Jultices of Peace in their Seſſions to hear and deter- 
mine Offences contrary to that Law. 
Now this Indict ment was concluded p contra for- 
mam ſtatut. ſo that any Statute will warrant and maintain 
gives the Juſtices Authozitp in 
ſuch Caſes. 


But the Offences againſt the Statute of Ed. 6. are al- 
ſo enquirable by them in their Seſſions, becauſe that Sta⸗ 
tute is not introductoꝛy of a new Law, but ſupplemental 
to that of H. 8. Cis recited therein, and tis p2ovided. That 
it ſhall not reſtrain thoſe from ſhooting who have Authority ſo to 
do by that former Act; and that all others who ſhall preſume to 
ſhoot, ſhall preſent their own Names to the next Juſtice of Peace, 
who is to ſee them recorded at the Seſſions: So that it ſeems to 
be an Offence inquirable there. | 

To this it was anſwered, That the Names of ſuch Per⸗ 
ſons were to be p2eſented and recozded at the Seſſions, that 
the King might know what Men were able to ſerve him in 
his Mars. 

WE 2. That 


Nenner 
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9— 
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neral Moꝛds of their Commiſſion, have Power to puniſh 
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2. Th. t the Juſtices of Peace have Authozity to enquire in; 
to this Offeiice by Virtue of their Commiſſion, which gives 
them Cognizance of ſeveral Acts of Parliament ever ſince 
they themſelves were erected by the Statute of E. 3. and it 
would be a vain Thing to ſtuff their Commiſſion with the 
Recital of ſeveral Statutes, when the general Moꝛds will 
and may give them ſufficient Power. 

In the beginning of their Commiſſion tis Aſſignavimus 
vos, &c. ad pacem conſervand, &c. ac ad omnia ſtatuta & ordi- 
nationes pro bono pacis noſtræ, &. cuſtodiend. which are gene- 
ral Moꝛds, and this is an Offence againſt the Peace, and 
therefoze they Have Power to enquire into it. 

And of this Opinion was Juſtice Dolben. 


Chief Juſtice contra. The Juſtices of Peace by the ge- 


Offences againſt any Statute made concerning the Peace 
of the Nation; but by this Aa, upon which this Jndia- 
ment is bzought, the Peace is in no wiſe concerned, becauſe 
the Offence thereby created is foz want of due Mualificati- 
— 7 the Perſon to ſhoot, which is not an Offefice agatnff 

e Peace. 

This cannot be an Jndictment upon the Statute of H. 9. 
becauſe they do not ſet fozth the Length of the Gun, which 
by that Law ought to be a Pard long; and therefoze the 
general Concluſion contra formam ſtature. will not help it: 
And koꝛ theſe Reaſons the Jndicment was quached. 

But it was agreed, That the Party might be indicted fo 
this Offence befoze the Jultices of Oyer and Terminer, but 
not befoze Juſtices of the Peace, foz want of Jurisdiction. 


The Counteſs of Winchelſea avainft the Lady 
ſo 4 Maidſtone. 2 f J 


Rover foz Goods, tried at the Bar by a Jury of kent 
TRAILS EATS: I , 


The Earl of Winchelſea in the Month of Auguſt, 1689. 
made hts Will, and hereby deviſed to the Plaintiff all yis 
perſonal Eſtate to pay his Debts, &c. 


H 2 The 


3 


Farreſ. 77. 
6 Mod. 78. 
1 Vent. 66. 


Mich. 3 W. & M. in B. R. 1691. 


The Will was proved: 


But immediately upon the Death of the Earl. and befo2e 
he was buried, the Defendant who was married to the el⸗ 
deſt Son of the ſaid Earl, took Poſſeſſion of the Dcuſe 
and Goods in the Declaration mentioned. | 

The Plaintiſt pzoduced the Mill under the Probate, then 
the p2oved that the Goods were appꝛaiſed at 1800 1. ſhe pꝛo⸗ 
duced an Inventoꝛy of them, and pzoved that they were 
the ſame contained in the Declaration; the likewiſe gave 
Evidence of the Converſion. 

The Defendant pꝛoduced a Deed of Gift of theſe Goods 
made by the Earl in the Pear 1650. Habendum to Truſtees 
therein named koꝛ the Ae of his then Lady (Br ſince dead) 
fo2 the Term of her natural Life, and afterwards that 
they ould be and remain to his Childꝛen. 

The Counſel fo2 the Plaintiff admitted, That tho' the 
ſame Goods fo2 which the Action was bought, were ltke- 
wiſe contained in the Deed of Gift, yet that Deed could 
not be good againf a Creditoꝛ. 

That the Earl being in Debt, a Judament was obtain- 
ed againſt him, and by a Teſtatum Fieri fac. his Goods were 
taken in Erecution. and ſold by the Sheriff in Hillary 
Term, 1657. foꝛ 800 l. which was after this Deed of Gift. 

It was pꝛoved that his Steward paid the Boney, and 
redcemed the Goods, and the Earl gave him a Bond fo2 
Repayment, which was done, and the Bond cancelled, ſo 
that by this Means he had gained a new Pꝛoperty. 

A Copy of the Teſtatum Fieri fac. was pzoduced, and like- 
wiſe the Bill of Sale by the Sheriff, and the Bond can- 
celled, and thereupon the Plaintif had a Uerdict. 


Sir James Smith's Caſe. 


E bzought a Mandamus to be reſtoꝛed to t lace of an 
H Alderman of the City of London. ve 


The Subſtance of the Return was, That Sir James Smith 
was an Alderman of the ſaid City on the x 3th Day of February, 
1688. _ he was duly choſen accoꝛding to the Cuſtom. &c. 


That 


| 
| 
| 
| 
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That he continued an Alderman thereof until the firſt 
Day of Auguſt 1689. That he did not take the Oaths enjoined 
to be taken by ail Perſons in Office by Airtue of an Act of 
Parliament made in the firſt Pear of the King and Nueen, 
which Oaths were to be taken befoze the ſaid firſt Day of 
Auguſt, fo: which Reaſon he was depꝛibed, and hath not 
been elected ſince. | | 
The Wozds of the Statute 1 Guilielmi, &c. are, If any 
Perſon NOW HAVING any Office or Employment Civil or 
Military, ſhall neglect or refuſe to take the Oath thereby appoint- 
ed to be taken, &. before the firſt Day of Auguſt, 1691. or ſoon- 
er, if required, &c. that in ſuch Caſe the ſaid Office and Employ- 
ment of the Perſon ſo neglecting, &. ſhall be void. 

The Queſtion was, Whether Sir James Smith was an Al- 
derman at the Time of the making that Statute, and whe- 
* 5 uf continued ſo to be until the firſt Day of Auguſt, 
I 

And this depended upon the Jud t in the Quo War- 
ranto againſt the City of London: Foz if the Cozpozation 


was diſſolved by that Judgment, then by conſequence Sir 


James Smith was no Alderman at the Time of the making 
of the Act 1 Guilielmi, and was not obliged to take the 
Daths, &c. | | 
And if ſo, then another Queſtion will ariſe, Whether 
by the Ac fo2 the reverſing the ſaid Judgment, and foz re- 
ſtoꝛing the City to its ancient Rights, wherein the Judg- 
ment is recited and declared to be illegal) the ſaid Sir 
James Smith ought to be reſtoꝛed? The Moꝛds are theſe. 
And be it enacted. &c. That all Officers and Miniſters of the 
ſaid City, that rightly held any Office or Place therein at the 
4 the ſaid Judgment was given, are confirmed, and 
ſhall have and enjoy the ſame as fully as they held them at the 
Time of the ſaid judgment given, except ſuch who have voluntari- 
— any ſuch Office, or have been removed for any juſt 
oc, 
Jt was inſiſted, That by the Judgment in Quo Warranto 
(if legal) nothing was altered, foz Execution was never 


Inſt. 119. 
ley pla- 


ſued fozth ; it was like a Recovery in a Quare impedit, where: 1 6. 188, 
in the Party has a Title to a Writ to tie Biſhop ; but till 


then the Church is full. ae 
Now whether a Body Politick may be difſolved oz not, 
is a Queſtion of great Conſequence, and never pet recet- 
ved any judicial Determination; it was a Thing not 
thought on at the Diſſolution of Monaſteries, and never 
attempted but in the late Reigns. 


But 
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But admitting ſuch a Judgment could be given. it was 
not intended that the Coꝛpoꝛation Gould be diſſolved there- 
by : fo2 Sir Robert Sawyer, who was then Atto:ney General, 
ſaid,Jt was only that the King might lay his Hands gently 
on the Franchiſes. 

It map be objected, That the very Eſſence and Being of 
a Coꝛpozation conſiſts in its Franchiſes; when theſe are 
gone 92 ſeiſed, the Coꝛpoꝛation is diffolved. 

But a Coꝛpoꝛation is not known by ſuch Name, noꝛ ta- 
ken Notice of as ſuch by any Law-Book oz Authoꝛ of Cre- 
dit. 

Jn Heyward and Fulcher's Caſe tis ſaid, That a Name 
and Power makes a Co2po:ation, and this may be either 
by D2eſcription, Patent, oz Acts of Parliament. 

Some CUriters, and thoſe of no mean Account in the 
Law. affirm, That tho" the King may create a Coꝛpoꝛati⸗ 
on, yet he cannot diſſolve it. neither can they diſſolve them- 
ſelves by any voluntary Surrender; but if any of the 
Members offend againſt the Pꝛivileges granted to them, 
a Quo Warranto may be bzought againſt ſuch Offenders on⸗ 
ly, and not againſt the Body Politick. : 

They further affirm, That nothing can be ſeiſed into the 
King's Hand, but ſuch which was part of the ancient 
Inheritance of the Crown, and then it is immediately 
extinct; 02 elſe ſuch Things which have an Exiſtence and 
may be reſtozed, as Fairs, Markets. &c. 
That moſt of the Authoꝛities which ſeem to warrant a 
contrary Opinion, happen to he in the latter Part of the 
Keign of H. 3. and between that Time and the Reign of 
R. 2. which were tumultuous Times, and moſt of the Coꝛ⸗ 
poꝛations were then ſeiſed; but then alto the King took 
mo2e oꝛ leſs of the Government as the Party offended. - 
Tf the Fault was in the Mayoꝛ, then he ſeiſed the 
Ma poꝛalty and put in a Cuſtos, which was in oꝛder to pꝛe⸗ 
ſerve the Coꝛpoꝛation. and the Writs of Reſtitution were 
always accoꝛding to the Seizure. 

"Tis true, the Judgments in Quo Warranto's are va- 
rious, as when the Franchiſes were totally uſurped, 
then the Judgment is quod extinguantur; but when they 
are abuſed, tis quod capiantur ; which 1mpozts a future 
| Time, and therefoze that the Franciiſes have ſtill a Be- 

ing; and this is the Judgment in this very Eaſe: But 
it ſeems to be contradictory in its ſelf, fo2 the firft Part of 
it is. Quod libertat. & privilegia, &c. capiantur & ſeiſantur in ma- 
nus Regis: And the latter Part of it is, Quod capiantur ad 

2 ſatisfaciend 


— 


» th. 
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ſatisfaciend. Domino Regi de ſine ſuo pro uſurpatione libertat', 
&C. | 

Then as to the Act of 2 Gulielmi, it ſets fozth, That this 
Judgment was illegal and arbitrerr, which is as much as 
to ſap that it had not the Foꝛm of Law; and thercfo2e tis 
void: if ſo, the Cozpoꝛation wa? ffill in being. 

Ncither can it be objexed, That the Parliament was of 
Opintn that the Franchiſes were gone by that Judgment: 
fo: tho' the Za takes Notice that it would tend very much 
to the Peace of the Kingdom to reſtoze the Mayoꝛ. Com⸗ 
monaltr, and Citizens, &c. to their ancient Liberties from 
which they had been depzived; pet it doth not follow from 
thence, that they were dep2ived by this Judgment; foz it 
migit be by Fo2ce oꝛ any other Means: 

ay. cis ſo far from impoꝛting that the Cozpo:ation 
was diſſolved, that it ſuppoſeth it to have Eriſtence ; fo: it 
enacts, That all Officerz who had rightfully any Office at 
the Time of the Judgment, ſhall be confirmed; which im- 
plics, That the Body Politick Had then a Being, other⸗ 
wiſe thoſe Moꝛds are of no Signification. 

Serjeant Pemberton argued foꝛ a peremptozy Mandamus, Ee 
and that by the Judgment in the Quo Warranto the Cozpo- 
ration was diſſolved; fq2 otherwiſe the Liberties and Fran: 
chiſes mult remain. which could net be, becauſe Capian- 
tur & ſeiſantur in manus Regis. 

And this appears moze plain from the very Nature of a 
Coꝛpoꝛation. which is an artificial Body conſtituted of ſe- 
veral Members like a natural Body: tis united by its 
Franchiſes. and tis called a Franchiſe by the very Letters 
Patents of Jnco2pozation; foꝛ all Cozpozations were made 
by Letters Patents oz Acts of Parliament, tho' in ſome 
Places they p:eſcribe to them, which in it ſelf implies a 
koꝛmer Gz2ant, 

It then this Body Politick is a Franchiſe, oꝛ if the ef- 
ſential Part thereof is made up, and conſiſts in Franchi⸗ 
ſes, then it ſeems plain, that in all Conceſſions and Gant 
of Franchiſes there is a tacit Condition implied in thoſe 
G2ants. that the Perſons to whom they are made Gall uſe 
them juſtly: and tis ſuch Condition, which if bzoken, 
will determine the very Gꝛant it ſelf. 

This is one Way by which a Coꝛpoꝛation may be deſtroy: 2 to6. 222. 
ed: So likewiſe foꝛ Miſuſer and Abuſer, the whole Fran- 20 Ed. « 5: 
chiſes are fo2feited fo2 ever. iT | | 

Now the p:02er Remedy fo? the King to take Advantage of 
ſucha Condition bꝛoken is by a Quo Warranto, which is cal- 
led The King's Writ of Right, in which the ſuppoſed _ of 

Fran- 
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Franchiſes is examined, and either the Defendant is ac- 

quitted oꝛ the Franchiſes Capianrut, which is the final Judg⸗ 

ment. | | 

2 Inſt. 282, *Tis true, there are two Sozts of Judgments upon the 

283. Pꝛoceedings on this Writ; foz2 if the Party make Pefauit 
at the Return of the Venire facias, then the Judgment is, 


ry Judgment till he appear; and tis repleviſable ; but if 
the Replevin is not bꝛought during that Term in which the 
Venice fac is returnable. the Franchiſes are fo: ever loſt. 
But it he appear and maketh out no Title, then the 
Judgment is, Quod lihertates, &c. capiantur in manus Regis, 
&c. So that immediately upon entring of the Judgment 
the Party is ouſted, and no moꝛe Liberty remains in him. 
the Franchiſes being all determined. 
As koꝛ the Wozd Capiantur in the Judgment, it cannot 
be ſaid that it implies any future Time when they may be 
| taken, &c. foz it amounts in legal Conftruction to Capiun- 
9 Rep. 98.a. tur; ſo in an amoveas manum, tig Quod manus Domini Regis 
amoveantur, becauſe when the Fozfeiture is found the Par- 
ty is immediately out, and the King is then in Poſſeſſion, 
and ſo the Law has been taken in ſuch Caſes. 
Raſt. Ent, @Therefoze in a Quo Warranto bzought againſt the Defen- 
540- dant fo2 claiming of a Court-Leet, the Judgment was. 
That it would be ſeiſed foz Miſuſer, and poſtea the De fend 


Co. Entr. 


527 
15Ed 47 


el, 190. : 


pet rehabere per ſinem & ei conceditur: Now if it had not ben 


taken into the King's Hands. what need was there of the 
— — _— & ei conceditur, as in the Entry of that 
udgment. 
Co.Entr. Some Judgments in this Pꝛoceeding are entred moꝛe 
539. 2-560 at large, that the Liberties, Franchiſes, and P2ivileges 
in manus Dominz Reginæ ſeiſantur, and that they remain in 

her Hands, 8c. Et quod amodo eædem libertates Francheſiæ & 

privilegia extinguantur & amoveantur, and that the Offenders 
Capiantur to ſatisfy the Queen. De redemptione ſua pro uſu 

ek, uſurpatione ſuis ſuper dictam Domiuam Reginam de libertati- 

15 Ed. 4. 1. But by the Wozds Capiantur in manus Regis, which is the 
uſual Fozm of the entring of the ſho2t Judgment given in 

ſuch Caſes, all the Franchiſes are gone, and that ſo the 

Law has been conſtantip taken to be. 

Pne ot the Nueſtions put in Sir George Reynell's Caſe was, 
Whether upon theFozfeitureof theOffice of the Marſhalſea,the 
Kingcould ſeize it without a Scire fac' firſt bzought : And the 
Ld. Chancelloz having asked the Judges who aſſiſted him. 


* row 


Quod capiantur nomine diſtrictionis, which is but a tempoza- - 
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be 


how a Setzure might be made: My Loꝛd Coke anſwered, 
That by an Jnquiſition and Award of Seizure, the King 
is in Poſſeſſion, without any other Writ oz Commiſſion fo2 
that Purpoſe; which ſhews, That by the Wozd Capiatur 
there is a final Judgment, and the Franchiſes are diſſol- 
ved. 


There are but thꝛee Caſes which can be cited out of all 
the Law-Books to p2ove, That there ought to be a Scire fac. 
befo:e the King can make a Seizure ; and theſe are, 


6 Edw. 2. Membrane 2. 
2 Inſt. 572. 
Ryley placita Parliament. 168, 16g. 


Loꝛd Coke Hath obſerved upon the Statute of Articuli ſuper 
Chartas, That if an Ouſter le maine be bzought, and after- 
wards a pꝛecedent Recoꝛd is found to maintain the King's 
Title, he cannot reſetze without a Scire fac. The Reaſon is. 
becauſe he was out of Poſſeſſion, and by the Office ſo 
found, his Title accrued befoze the Livery ; but where a 
Judgment is final (as in this Caſe) the Franchiſes are 
then actually in the Poſſeſſion of the King, and the Coz- 
poꝛation is diſſolved; fo2 the Liberties which united the Bo- 
dy Politick are taken away, and then 'tis but as one ſingle 
Perſon, nothing being left to diſtingnich them by the 
Name of Mayoz, Aldermen, &c. and therefoze there needs 
no Scire fac. in ſuch Caſes. 


That the Cozpozation was diſſolved appears yet moze 


fully by the Act of 2 Willielmi, mentioned befoze; fo2 there- 
by the Judgment is declared to be illegal, and in the Pꝛe⸗ 
amble, tis ſaid, That it would tend very much to the 
Peace of the Kingdom to reſtoze the Mayo! and Citizens. 
&. to their ancient Liberties, of which they had been de- 
p2ived : Now tis a very fozeign Conſtruction to ſay, That 
they might be depꝛived by Fozce, and not by that Judg- 
ment, when tis plain that it was the Opinion of that Par- 
liament, that they were depꝛived of their Liberties by 
that Judgment, fo2 otherwiſe thoſe Moꝛds are void. | 

It therefoꝛe by this Judgment the Coꝛpoꝛation was diſſol⸗ 
ved, then Sir James Smith was no Alderman at the Time of 
the making the Act of 2 W. & * c. 8. and having no ace 

a 


Which Caſes are not to this Purpoſe ; foz tis true, as my 2 Io 572. 
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at that Time, is not therefoze obliged to take the Oaths; 
and tho' he has not taken them, yet he ought to be reſto⸗ 
red. 


Curia. A Coꝛpoꝛation may be diſſolved: Foꝛ tis created 
upon a Truft, and if that be broken, tis fozfeited; but a 
Judgment of Seizure cannot be 2 in ſuch a Caſe, foz 
if it be diſſolved, to what Purpoſe ould it be ſeiſed * 
Therefoze by this J 1dgment in the Quo Warranto the Coꝛ⸗ 
poꝛation was not dilſolved ; foꝛ it doch neither extinguiſh 
oꝛ diſſolve the Body Politick. : 

TUhere-ever any Judgment is given fo: the King fo2 a Li- 
berty which is uſurped, tis Quod extinguatur ; and that the 
Perſon who uſurped fuch a P2iv'lege, libertat, &c. nullatenus 
intromittat, &c. which is the Judgment of Ouſter; but the 
Quo Warranto muſt be bzoug!;t againſt particular Perſons, 

But where tis fo2 a Liberty claimed by a Corporation, there 
it muſt be bzought againſt the Body-Politick, in which 
Caſe there may be a Seizure of the Liberties, which will 
not warrant either the Seizure oz diſſolving of the Coꝛpo⸗ 
ration it ſelf. : 

Therefoze the Coꝛpoꝛation being not diſſolved, Sir James 
y Smith was till an Alderman, and ought to take the Oatbs 

befo2e the firſt Day of Auguſt; and ſo Judgment was given 

in Hillary Term following, Chat no perempto2y Mandamus 

ought to go. | 
Juſtice Dolben doubted upon the main Point, fo2 it ſem- 
ed to him, That if the Libertt's of th? City were ſeiſed. 
then Sir James Smith was no Alderman, &c. and that the 
Parliament of 2 Willielmi did affirm the Judament to be 
3 Force, koꝛ they did not declare it to be void ab initio, but 
illegal. 


Jefferies verſus John Legendra. 
N Action on the Caſe was bzought by the Plaintiff 


; M Naples upon the Ship called the Olive-Branch; the Adventure 
. 320. was to begin at the Time of lading of the Ship at London, 
and ſeven Guineas was the przmium fo2 every 100 l. inſu⸗ 
red. Dangers of the Seas only excepted. | 

At the bottom of this Policy, theſe Moꝛds were ſubſcri- 
bed, upon which the Mueſtion did now ariſe. viz. 


Warranted to depart with Convoy. 


3 he 


upon a Policy of Aſſurance of Goods from London to 


: 
; 
0 
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The Plaintiff in his Declaration did aver, That the 
Shty did depart with Con vy, that ſhe was taken by the 
French, that the Pefendant had Notice of it, but did not 
pap the Monep. &c. | | 4 


Upon Non afſumpſit pleaded, the Jury found a ſpecial 
Qerdict to this Purpoſe, viz. 6 


They find the policy of Aſſurance, and that the Defen- 
departed out the River 
Thames under the Convoy of a Man of Mar; that about 
the Jule of Wight ſhe was ſeparated from the Convop by 
bad Weather, and put in at Torbay, and was there detain⸗ 
ed by contrary Minds; that the Maſter ot the Ship ex⸗ 
pecting to mæt the Convoy departed out ot the Harbour. 
but could not meet her, being hindzed by Streſs of Mea⸗ 
ther; that the Ship was taken by the French, and ſo loft, 


The Queſtion was, What the true Meaning of thoſe 
WMoꝛds are, viz. Warranted to depart with Convoy ?? 


0 


The Counſel fo2 the Plaintiff would have it, That no pr parte 


moze was intended than a Departure with Convoy at the 
firſt ſetting out of the River; which being p2ovided by 
the Jnſurers, and ſo found by the Uerdic,' they had fulfil- 


led their Warranty, and ſo ought to recover. 


That what was afterwards done by the Maſter of the 
Ship in coming out of the Harbour, ought not to pꝛeju⸗ 
dice the Plaintiff ; foz the Maſter is in Nature of a com- 
mon Carrier to convey Goods from one Part to another; 
but as tis found by the Jury, he did not misbehave him⸗ 
ſelf, foz he came fozth to meet His Convoy,” and did en- 
deavour it, but was hindꝛed by the Weather. | 
Theſe Moꝛds imply a mutual Covenant, and the rather be- 
cauſe they come in the Concluſion of the Policy ; but admit- 
ting it to be a Condition Precedent, the Plaintiff hath per- 
koꝛmed all he ought to do, ſoꝛ tis expzefly found that the 
Ship did depart with Convoy. 3 e e 
Suppoſe the Mods Had been, Warranted to depart with 
Convoy, and ſo to continue to the End of the Uoyage ; 
( Dangers of the Seas only excepted) if the Ship 
ſhould happen to be taken by the Enemy, that is a 
Danger at Sea; oꝛ if the Convoy leave her, being com- 
manded another Way by the Ka z02 if ſhe is aſſaulted and 
will not fight, the Jnſurers * loſe nothing in * 
"89 l 


* Fo 


60 


Mich. 3 W. & M. in B. R 1691. ; 


Styl. 132. 


1 Roll. Abr. 
450. placit g. fo2 that Purpoſe they are 


theſe Caſes: The Meaning of theſe Wozds are, That all 
neceſſary Care ſhall ve taken to pzeſerve the Ship, which 
was done by the Plaintiff, therefoze he ought to recover, 


Econtra. By theſe Moꝛds, the Ship ought to go all the 
May with Convoy, and not only out of the Bouty of tye 
River where there is no Danger, foz that could never be 
the Meaning oz Inteution of the Parties, and that the 
Gould be left at Sea where there is Danger. 

Now a Policy of Aſſurance is but a Paro!-Contrac, and 
mult be conſtrued accoꝛding to the Minds of the Parties, 
and not according to the tri Senſe of the Moꝛds. 

As if a Wan covenants to make ſuch a Uoyage, and to bear 
all Loſſes (excepting Perils at Sea) and the Ship was taken in 
the Uoyage per quoſdam ignotos homines & bellicoſos, ſuch ta- 
king by Pirates was held to be Perils of the Sea. 

When a Perſon is obliged to ſecure a Thing under ſuch 
Terms and Circumftances, the Manner of the Pꝛomiſe 
muſt be obſerved and ued: As, if J pꝛomiſe to pay 51. 
to another. ſending his Servant to me ſuch a Day; if he 
- Winne aut. the Obligation ceaſes on my 


So it a pꝛomite be made to deliver Goods in London, and 
in a Boat, which is after- 
wards d2zowned, notwi ding the Party uſed his En- 
deabour, that all not diſcharge him, becauſe he having 
1 ts do the Ching on his Part. he ought to per⸗ 
'Tis found by the Jury that the Maſter of the Ship depart · 


ed out of the Darbour, expecting to meet the Conboy, which 


mut be to ſail with ber, and pꝛoten her the reit of the Uoyage, 
oz otherwiſe a Eonvoy will ũgnity very little oꝛ nothing. 

Dere was a Severance by bad Weather: Now the Ship 
might have come up to the N oꝛ that to the Shtp ; 
but He did not ſtir out of Torbay till the Ship was taken, 
therefoze the Yalurers being to pꝛovide a Convoy, here is a 
Beach of the Agreement on their Side. which will hinder 
them from bzfnging this Action, eſpecially ũnce it is an en- 
tire Agreement, and no pꝛecedent Condition. 


Curia.Jf the Intured have acted contrary tothe Agreement, 
the Policy fails as much as if there had been a Deviation. 
The Wozd Depart is only terminus a quo; if the Ship 
had departed from London, and came back again by Fraud, 
that had been no Departure within the Jntention of this 

Agreement. 
4 But 
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But upon this Departure (as 'tis found) the Uopage was 
begun with Convoy: They were afferwards ſeparated by 
Streſs of Weather, and both endeavoured to (ave them- 
ſelves, and afterwards to find out each other ; and there be- 
ing no Fraud found in the aſter, Judgment was given 


fo: the Plaintiff, tho' it might have been otherwiſe, if the 


Convoy had run from the Ship, and by that Means the had 
been taken. | | ek 


Rex & Regina verſus Anonymus. 


T DE Defendant ſome Pears ſince killed one J. S. andfled 
koꝛ the ſame; he appeared now, and was tried the 
laſt Aſſizes in H. and found gutlty of Murder, and being 
bzought to the Bar, he pleaded his Pardon. * 
Jn which Pardon the Uerdict was inſerted, then the 
Mrit of Allowance was read, (which is the Warrant re- 
maining in Court toꝛ the Judges to allow the Pardon) re- 
citing the Pardon and Sureties found, accozding to the 
Statute of 10 Ed. 3. cap. 2. 

And now ſeveral Reaſons were offered by Counſel 
againſt the Allowance of the Pardon: Foz as the Law now 
— 1 he ſaid (with ſome Heat) That it was Caſus primz 


impreſſioni 


pleaded, the Jury have found the Defendant Guilty of 
Murder, then comes the Pardon. and after the Recital of 
the Offence ; tis Sciatis, &c. quod nos pietate moti pardonavi- 


mus murdrum, &c. 


Jt appears by the very Pardon, That upon Not guilty 


Now the Kings of England have been always ſo far from 3 16 235; 


pardoning of Murder by expꝛeſs Name, that fozmerly they 
dfd not fo much as pardon Homicide, but in very ſoft and 
2 as, Sectam pacis noſtrz quæ ad nos pertinet de 
ICIGNS., | 
In the Regifter there are Fozms of Writs of Allowance, 
where the King extends his Mercy to Murderers per inforty- 
nium, but no ſuch Writ of Allowence foz Murder; foz tis a 
Crime fo2 which noWercy ſhould be ſhewed; and this appears 
by the Coꝛonation Oath, Part of which is, Chat the King 
will we w Mercy where it ought to be; which implies, that 
in ſome Caſes Merty ought not to be ſhewn. 
And if in any Caſe, then certainly in this, fo2 here is 
nothing pardoned, but what appears to be ex malitia przcq- 
gitata, which cries fo! Jufkice, and not foz Mercv. | 


The ancient Laws were ſo tender of Pardons, even fo? 
rn .... 


-*. * 
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2 E. 3. cap. 2. 


4 E. z. cap. 
13. Staundf. 

ita Cor- 
næ ico b. 
101 a. 


13 R. 2. 
cap. 1. 


Statute of Ed. 3. was made to pzohibit ſuch Charters but 


where the King might grant them by his Oath ; that is, 
where a Man was killed per infortunium, oꝛ in his own De- 
fence. | 

Two Years afterwards in the fourth Pear of Ed. 3. ano- 
ther Law was made, taking Notice that Pardons had ben 
granted contrary to the fozmer Act, and thereby it is decla- 
red, That no Man ſhall be pardoned but in Parliament. 

And becauſe Kings had been deceived by falſe Suggeſti⸗ 
ons. and had thereupon diſpented with theſe Statu:es with 
a Clauſe of Non obſtante inſerted in the Pardons ; therefoze 
the Statute of 27 Ed. 3. was made, which pzovides, Tat 
in the Pardon tall be contain'd the Names of thoſe Per- 
ſons at whoſe Suggeſtions it was obtained, which if 
found falſe, the Pardon is not to be allowed, 

Afterwards upon the grievous Complaint of the Tom- 
mons of England againſt ſuch Pardons the Statute of R. 2. 
was made, by which tis erpzeſly enacted, That all Par- 


dons fo2 Murder ſhall be diſallowed. 


3 Inſt, 236. 


But by the Jniquity of later Times, Non obſtante's have 
been uſed to dilpenſe with theſe Statutes which my Lezd 
Coke calls excellent Laws foꝛ the Realm, but by this Means 
2 are made ine ttectual, tho' grounded upon the Law of 

od. 

'Tis obſerved by that Judge. That befoze the making of 
that Statute of R. 2. a Pardon of Felonies would diſcharge 


& 
: 
* 
p 


| 


| 
> 


not only Treaſon, but Murder likewiſe; therefo:ze it was 
- Enacted by that Law, That the Offence committed chall be 


ſpecified in the Pardon of Murder by erpzeſs Name; be- 
cauſe if it hould be ſpecified as ſuch in the Letters Patents. 
the Parliament did believe the King would never pardon it. 
But notwithſtanding the new Invention of Non obſtante 
to thoſe Statutes, my Ld. Rolle in giving Judgment in ki- 
cabie's Caſe ſaid, That the King could not diſpenſe with this 
Statute, no mo2e than he could with buying and ſelling 
of Offices contrary to the Statute of Ed. 6. becauſe it con- 
cerneth Jultice, and was made fo2 the Advancement there- 
of, which the King hath pꝛomiſed toobſerve, and that ſuch 
Manner of pardoning was contrzry to the known and ſet⸗ 
tled Pzactice foz 206 Pears, and never heard of befo2e 
Spencers q Caſe, which was carried with a ſtrong Hand, 
and pro hac vice tantum. "RT 
But admit the Law and Pzactice to be ſo fozmerly,xet now 
by the Statute of 1 Guilielmi, which is penned by wap of De⸗ 


_claration, that pzetended Power (as tis there called) of dif- 


4 penling 


r Da. ii 
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penſing with Laws, oꝛ the Execution thereof by Regal Au⸗ 
thoꝛitr. is declared illegal. 


It therefoꝛe by this Law Non obſtante's are taken awap, Raſt. Entr. 


no Body will affirm that this Pardon can be good without 455, 456. 
ſuch Clauſe. 


tal of the Crime fo2 which the Party is convicted, is not 
good ſince the making the Statute of R. 2. But at the 
Common Law, both befoze and ſince that Statute, the 
King may yardon Murder with a ſpecial Recital of the 21 hc. 
Fan, non obſtante that oz any other Statute. 9 
Foꝛ ſuppoſe a Baſtard⸗Child ould be boꝛn dead, and the 
Mother conceals it. and tis afterwards diſcovered that ſhe 
had ſuch a Child; if ſhe cannot pꝛove by one Witneſs that 
it was born dead, tis Murder in her by the Statute of 
King James; but it would be a very hard Caſe, if upon 
— — the King ſhould not have a Power of 
pardoning. | 
The Statutes which have been cited, are only to pzevent 
the Frequency of Pardoning; they do not take away the 
King's Pꝛerogative, but pꝛeſcribe certain Foꝛms that Char- 


Curia. A general Non obſtante without a particular Rect- 2 
Cafe. 


ters of Pardon may not be ſo eaſily granted, and that by 


ſuch Means the King may be appziſed of his Gzants z 
Fo: befoze the making of thoſe Statutes, the Parties got 
Jnquiſitions to find the Fact Homicide, and thereupon got 
Pardens out of the Chancery, Ex merito Juſtitiæ, without 
applying themſelves to the King; which was pꝛevented in 
theſe Statutes, | 

Now what Neceſſity was there of ſuch Regulations in 
the manner of pardoning, if at the Common Law the 
King had no Power to pardon Murder? 

The Pardon was allowed, 


Beak C al verſus Kent. 
Trin. 3 Willielmi Rot. 357. 


Ndebitatus aſſumpſit bzought againſt an Executoz, &“. f02 1 Show. 284 
Mares ſold. | 


The Defendant pleaded ſeveral Judgments, 8c. and that 
heh ad not Allets ultra. 


The 
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2 Cro. 625. 
1 Roll. Abr. 
$02. 


The Plaintiff replied particularly to cach Judgment. 
and that they were kept on Foot by Fraud. 

The Defendant in his Rejoinder put all the Judgments to- 
gether, and ſaid they were not kept on Foot by Fraud. 

And upon a Demurrer, the Queſtion was, Whether he 
ſhould have made ſeveral Rejoinders to all the Judgments 
in particular, and not have put them all together, like the 
Caſe of Warkhouſe and Symonds, which was an Indebitatus 
aſſumpſit foz Fees. 

The Defendant pleaded ſeveral Judgments, as here, 8c. 
and the Plaintiff made the like Neplication. 

Then the Defendant rejoined and ſaid, That the Judg⸗ 
ments were all ſatisfied, and that he did not keep ſeparalia 
judicia prædicta on Foot by Fraud (and had left out, nec ali- 
quod eorum;) And upon a Demurrer Judgment was given 
fo2 the Plaintiff in the Court of Common Pleas, which 
was affirmed upon a Writ of Erroꝛ bꝛought in B. R. 


Curia. The Plaintiff need not aver in his Replication that 
every Judgment, but that ſeparalia judicia przdiQa, are kept 
on Foot by Fraud, which had been a good Averment, and 
then this Rejoinder had been ltkewiſe good. 

Tf the Jury had found but one Judgment kept on Foot 
by Fraud, there mu have been a Uerdict foꝛ the Plaintiff, 
becauſe ſufficient Batter of the Jlue would be then found 
fo: him: Foz tis enough if the Subſtance entitles the 
Plaintiff to an Action. and avoids the Defendant's Plea. 

As in the Caſe of Robſert and Andrews: Maſte was bꝛought 
againft the Defendant foꝛ cutting of 20 Oaks; the Defen- 
dant ought to plead, That he did not cut the 20 Oaks oz 
any of them; but if an Action of Debt had been bꝛought on 
a Bond conditioned, that the Obligoz ſhall not do Wafte, 


and the Bꝛeach aſſigned, that he did cut 20 Oaks, tis ſuf- 


ficient to ſay that he did not cut the ſaid 20 Oaks, modo & 


forma, &c. foꝛ if it be found that he cut one Oak, tis enough. 


to foꝛteit the Obligation. 
So in a Scare fac. upon a Judgment againſt Tertenants. 
who pleaded ſeveral Pleas, and the Plaintiff replied, Quoad 
ſeparalia placita, &c. without ſaping, Quoad placitum of the 
one, and ſo of the other particularly : fo: the Wozds Sepa- 
ralia placita ſhall refer to each Plea, reddendo ſingula ſingulis. 


3 Rex 


— 
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Rex i Regina verſus Warrington & al. 


N Inſoꝛmation was brought againſt th:x foz a Riot 184k. 152. 
comwitted in Cheſter, one of them being then Sheriff * bow. 32. 
of the City. 
The Venire fac. was directed to the other Sheriff, and up⸗ 
on a Motion it was objected, That it was not well awaro- 
ed. foꝛ it ought to go to the Coꝛoner. ade 
It hath been ſo where the Sheriff was Plaintiff in an 81 6. 12. 
Action, and returned a Tales de circumſtantibus, oz the Arrap Br. Abr. tit. 
in that Caſe was quaſhed, and Pzoceſs was awarded to Pfg. 4 
the Coꝛoner. N Wen ; 
The Reaſon ſeems to be, becauſe the Sheriffs of a City 
oꝛ County are but one Officer, tho they are diftina> Per- 
ſons 3 and when-ever any Writ is directed to them, it muſt 
be returned by both; foz tis not ſufficient that one ould ;, x4. 4. 34 
make the Ketozn when the other is dead, becauſe there are Br. Abr.tic. 
not thoſe Sheriffs to whom the TUrit was directed. — 
Econtra. There being a Suggeſtion made upon the Roll, 
That one of the Sheriffs is a Party, the Venire fac. is well 
directed to the other. : | 
Coꝛoners of a City are but one Officer in Law, as well 
as Sheriffs, to erecute Writs ; but if one of them Gould 


| in London, the CUrit may be directed to the 
er. 


Curia. Jf one ſhould die, the Court can award no Pꝛo⸗ 
cclſs to the other. ; 


It Conuſance of Pleas be granted to be held befoze two 
Bailiſts of a Cozpozation, and an Action ſhould be bzotughbt 
againſt one of them; that Perſon againſt whom tis ſo 
bꝛought. ſhall not have Conuſance of this Matter, foz that 
ſhould be to make him Judge in his own Cauſe. 

But if one of them ſhould be Plaintiff in an Action. 28 +6 
the Plea ſhall not be removed foz that Cauſe, foz they be- 1 Rol. Abt. 
ing both Judges of Recoꝛd by Uirtue of a Gant from the 
King, one of them may therefoze in ſuch Caſe be both 
udge and Partyz but the Defendant may ercept againſt 
uch P2oceedings, and then the Plaintiff muſt ſtay till he 
is out of his Dffice. | 


K 'Tis 
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'Tis cuſtomary in ancient Coꝛpoꝛations where the Bai⸗ 
138. liffs are Judges, that they are Officers alſo as to erecu- 
ting of Pꝛoceſs: There is a Caſe which ſems to warrant 
the Objection now made, it was an Action bꝛought in the 
City of Briſtol foz a Reſcous ; an Exception was taken in 
Style 342. Arreſt of Judgment, That (one of the Sherifts being of 
Kin to the Plaintiff) the Venire fac. was awarded to the 
Cozoners, when it ought to have been to the other Sheriff; 
but the Exception was not allowed, as appears by the 
Book, foꝛ Judgment was given there fo2 the Plaintiff. 
But in Eaſter Term following Judgment was given in 
this Caſe, That the Venire fac. was well awarded to the 
other Sheriff, and that it hath ben loꝛmerly ſo reſolved in 
R. R between Sir Peter Rich and Sir Thomas Player. 
As to the Objection, That they are but one Officer in 


Law, tis plainly otherwiſe; fo2 where one is challenged, 


the other ſhall ſupply that Defect, and not the Coꝛoner; fo2 

he is not the Perſon to execute the P2oceſs of this Court. 
22H.6.51.b. but only where the p2oper Officer is wanting, which can- 
placito 17. not be where there is one Sheriff. | 


Thomas werſus Howel. 
Trin. 3 Willielmi, Rot. 257. 
1 Salk. 170, | Bir to reverſe a Judgment in Ejectment fo2 the Plain- 
tiff, upon a Special Uerdic found at the Gꝛand Sef- 
fions at Caermarthen, wherein the Cate was thus: 


Zachary Thomas being ſeized in Fe, &c. had Jlue thꝛæ 
Paughters, 


Jane, J And having ſeveral Ettates in 
Sarah, \ thꝛæ ſeveral Places, viz. 


De deviſed Lawhorne, which was the beft Part of his E- 


tate, to jane and her Yerrs, Upon Condition, That ſhe at or 
before her Age of 21 Years do Conſent to marry Theophilus Tho- 


mas, who was Nephew to the Teſtatoz. 


Then he deviſed Eglis to Mary, and Kiffick to Sarah, in 


which Will there was a P2oviſo to this Effect: 


3 Provided 


; 


ä —7ð 
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| Provided nevertheleſs, and my will is, That in caſe my Daugh- 
ter Jant ſhall refuſe to marry my Nephew C copytlus Thomas 
at or before ſhe ſhall be of the Age of 21 Years, o2 in the mean 


time hall marry any ober Pcrion, That the Deviſe to her 
and Mary ſhall be void. 


And then he deviſed Lawhorne to Mary his ſecond Daugh- 
ter and her Heirs, and Eglis to his eldeſt Daughter Jane, 
and ſo to his thi d Daughter ſeverally, upon Condition that 
they marry the Nephew, - 

Chen toilows this &- uſe: But in caſe neither of my ſaid 
Daughters marry my ſaid Nephew, then alſo the Eſtates given to 7 
them in Lawhoꝛn, ſhall be void, oc, | 042 gh 

Then he devil. d Lawhotne to fir Cruſtees, that they with- 
in nine Months after his Zeceaſe, ſhould divide it equally 


amonet vis thiee Daughters, oz in uch manner as the 
faid Crufſtees Gould think fit. | 


The Jury found that the Teſtatoꝛ died ſeiſed, 8c. and 
that Jane entred upon Lawhorne, that Theophilus Thomas died 
befoze he was twelve Pears old, and unmarried; That He 
did not require lane in Marriage, and that che did not re⸗ 
fuſe to marry him; but et the Age ok ſeventeen ſhe mar⸗ 
ried the Lefſo2 of the Plaintiff; by FI 
— Upon this Ucrdict, Judgment, was given below foz the 
8X and Ser jeant Pemberton and Mz. Finch (as it was 
id) having given their Opinions that the Eſtate ot Jane 
was determined, therefoze this MArit of Exxoꝛ was bzought. 
The Queſtion was, What the Teſfato2'intended by this 
Deviſe. whether Jane ſhould have the Eſtate, if, ſhe was ne⸗ 
ber required, oꝛ refuſed to marry the Nephew 7. Oꝛ whether 
on Hour * determined if ſhe did never marry him, as 
It was egteed, That her Eſtate was loſt by marrying 
another Perion, and this was collected kram the diffexent 
penning of the Condictions; fo: jane was not to have the 
Eſtate 1f che refuſed, 8. or if ſhe married any other Perſon. 
Then when he demiſed it to Mary the ſecond Siſter, he 
did not put it upon her Refuſal, but generally upon ber 
not marrying; fo that this Meaning mult be, It his two 
Daughters, contrarp to His Direction. ſhould. not mar 
mim, then their Eſtate ſhould go to the poungeſt; and 1 
Howe of them thou!d marry him, then to be equally divided; 
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He had no moꝛc Kindncſs foꝛ one Daughter than fo2 the 
other: So that it appears thzoughout the Will, that he 
intended only the Advancement and P2opagation ot his 
own Name ; and if that failed, then the Eſtate was to be 


divided. 


Econtra. Jf this Conſtruction ſhould be made of the Will, 
then the youngeſt Daughter, to whom the leaſt Sharc of 

ye E was intended, will have the moſt ; fo2 ſhe will 
have own Part, which was never ſtirred by the De⸗ 
vile, and a third of the other Part without any Default 
in her Siftcr ; and the Caſe will be very hard upon the ſe- 
cond Daughter, koꝛ accozding to this Jnterpzctation, thc 
mut loſe her E ſtate if ſhe doth not marry the Nephew, tho 
the is never asked, and never refuſed. 

Neither was it the chief Intent of the Teſtatoꝛ to licep 
the Land in his own Name, fo2 then he would have given 
it to His ew in the firſt Place, upon whoſe Death the 
Neon is determined, and all that comes after is made 
m . 
is Meaning could not be to reſtrain his two Daugh- 
ters from marrying other Men., if the Nephew :culd re- 
fuſe them; fo that the Moꝛds which follow, If ſhe marry 
any other, muſt be intended, if ſhe marry any other, ſo tuat 
thereby (be made her ſelf incapable to marry him, and the 
Fave becauſe the next Condition is, That it the ſecond 

gughter doth not marry him, 8c. then, &c. but not if 
the marrieth another. 

Suppoſe the Nephew had married the ſecond Daughter 
ter the h ven her Content to marry him, 

Elace of the eldeſt Sifter would not be determined, be- 
cauſe there was no Fault in her. | 


N and as to the Clauſe which 
on in this Caſe, becauſe 1 - 
er 
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ters to the tame Matter, and being in a Will, wall not be 
cenſtrued oꝛ taken in a larger Senſe, than the P2oviſo it 
ſclf, and this is pꝛoved by the Authoꝛities following. 


A Man having Lands inthece Places, deviſed all to hig Cn 290 
Son John in fx; and if he died without Jllue, then he Veiv. 20g. 
deviſed his Lands in Ham to Henry his Nephew, and died. Moor 124. 

John cntred and made a Deviſe of the Lands, and died 
without Jlue. It was adjudged, That this was no Coun- 
termand of the firſt Deviſe to John, quoad thoſe Lands in 
Ham, but a Limitation by way of Kemainder to Henry. 

So where an Eſtate is given in a pꝛecedent Clauſe by Cro. Car. 
Will, it hall not be altered by any ſubſcquent Clauſe in 356. 
the ſame Mill. | | 
But in Deeds it was admitted, That ſubſequent Clau⸗ 2 Rol. Arr. 
tes which are general, ſhall be governed by pꝛecedent Clau⸗ 3%. 
ſcs which are moze particular: As, if a Man maketh a 
Lcaſe fo2 Pears, and then giveth a Bond with Condition, 

That if he ſuffer the Leſſee quietly to enjop without any 
Trouble from him, oꝛ any other Perſon, then the Obliga⸗ 
tion to be void, here the Noz) Suffer rules the whole Senſe, 
— of a Stranger could enter, the Bond is not foz- 

ited. 

So in Debt upon a Bond entred into by the Bailiff of Aleyn 10. 
an Pund:ed, with Condition to make a Return of All War- 2 Sund. 413. 
rants, &c. he pleaded Perfozmance, &c. The Plaintiff re- 
plied, That he being Sheriff, P2oceſs was directed to him 
to levy Jllues, and that he made a (Warrant to the Defen- 
dant. which he did not return: And upon a Demurrer the 

Replication was held ill. becauſe he did not ſhew that the 
Jllues were to be levied within the Pundzed, &. foz tho 
the Moꝛds in the Condition are general, viz. All War- 
rants ; yet it ſhall be intended of ſuch only which are to be 
executed within the Hundꝛed. 
But Juſtice was of a contrary Opinion, viz. 

That the Judgment below ought to be reverſed, becauſe 
Jane the eldeſt Daughter had not an abſolute Eſtate in Fee, 
but determinable by way of Limitation; foz there was no 
Clauſe in the Mill. that either of his Daughters would 
have Lawhorne, but upon Condition that they marry the 
Nephew, which is a Limitation of their Estate; and to 
v20ve this, he cited this Caſe, 


. 


The 
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Cro. Eu. Che Teftato2 dcv{ſcd to his eldeſt Son certain Lands in 
oll Abr. Fee upon Condition, that if he did not pay the Legacies 
11 given by the Mill. that then his roungeſt Son would 
oor 644. have the Lands, &c. This was adjudged a future Deviſe 
Vaugh. 271. tg the ſecond Son, and good in Caſe of Non. payment of 
the Legacies; and tho' it was void as to the eldeſt Son, it 
being no moze than what the Law gives Him, yet ik it had 
been a good Deviſe to him, tis a Limitation of his Effate;; 
and therefoze if he doth not pay the Legacics, the fecond 
Son will have it. _ ns 


—— — — — | m— n - 
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Term. Sancti Hill. 


Anno 


Gulielmi & Mariæ Regis & 
eginæ in Banco Regis, 1691. 


Pitcher verſus Tovey. 
Mich. 3 Guilielmi, Rot. 61. 


| | tiff declared, That the was poſſefled of certain Youſes 
in St. Martin's Lane oz a certain Term of 

and that ſhe deviſed the ſaid Pouſes to Richard Gill fz 21 
Pears, under a certain Rent, which he covenanted to pay. 

That befoze the ſealing of the Leaſe, it was endozſed foz 
the Payment of 12 Bottles of Canary Mine every Pear to 
Chriſtian Tovey the Lefſoz, &c. 

That the Leſſee entred, 8c. and made his Will, and did 
= _ | _ Suſan Gill ſole Executrix thereof, and ſoon 

That the ſaid Executrix p2oved the Mill, and entred up- 
on the Pꝛemiſſes, and aſſigned the Term to the Defendant 
Thomas Pitcher, who entred and was poſſeſſed, 8c. 

That he the ſaid Pitcher had not perfozmed the Covenants. 
and aſſigned the Bꝛeach in Non-payment of 24 Bottles of 
Sack, which was due foꝛ two Pears, and alſo foz Arrear of 
Rent, after the Aſſignment made to him by the ſaid Exe⸗ 
cutrir Suſan Gill. 

The Defendant Thomas Pitcher pleaded, That befoze the ſaid 
Wine and Rent became due, he alligned his Intereſt to James 


Mott, 


Rroz to reverſe a Jugdment given in the Common alk. 81. 
Pleas in an Action of Covenant, wherein the Plain- 1 Show334. 
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Mott, but did not plead Notice given to the Plaintitt, o: 
that ſhe had accepted the Kent. 

And upon a Demurrer to this Plea, Judgment was gi⸗ 
ven in {he Common Pleas for the Plaintiff, and a Writ of 
Erco: was brought in B. R and the common Erroz al- 


ſigned. 
The Queſtions, both in that Court, and in B R. were, 


1. Whether the Defendant Pitcher ought to have pleaded, 
That he had given the Plaintiff Tovey Notice? 

2. It ſuch Notice was neceſſary, yet whether this Action 
would lye againſt the Defendant afeer this Aſſignment 
made by him to Mott, vc ? 


Thoſe who argued fo2 the Plaintiff in the Action would 
have the Defendant ill liable, notwithſtanding the Ac⸗ 
ſignment, without he had pleaded Notice thereof ; becauſe 
otherwiſe the Plaintiff could not tell againſt whom to 
bꝛing the Action, oꝛ where to have his Remedy: Foz if he 
ſue a w2ong Perſon, he mult diſcontinue and pay Coſts, 
and he cannot bꝛing it againft the right one, without ha⸗ 
ving Notice who it is. 

This was the very Reaſon. of the Judgment given in 
Kighly and Bulkly's Caſe. which was an Action of Debt 
20uUght fo: Rent by an Aſſignee of the Reverſion againſt the 
Aſſignee of a Term, who pleaded, That he had affigned over 
bis Intereſt, but not that he had given any Notice of the 
Alſignment. | | 

*Tis true, he was adjudged to be {ill Tenant, becauſe he 
had not pleaded ſuch Notice : But this was contrary to the 
Opinion of Juſtice Twyſden; foz in pleading ſuch Aſſign: 
ments none of the Pꝛecedents mention any Notice, 8&c. 
and tho' the Plaintiff may not know againft whom to bꝛing 
an Action of Debt fo2 his Kent: yet he hath a better and 
mo2e p2oper Kemedp. viz. To diſtrain. 

The Privity of Eſtate is transferred by this Aſſignment, ſo 
that nothing remains upon which Notice can be fired, which 
is a Bar to this Anton; and theretoꝛe the Plaintiff ought 
to have taken Notice at her Peril, foꝛ when an Aſſignment 
is made. tis publickly known to whom. and the Perſon 
in Poſſeſſion is always taken to be the Aſſianee. 

Many Inſtances were given where Notice was not requi⸗ 


46. Abr. gte: As. if the Leſſte ko: Pears gives Bond to his Leſſo2 to de⸗ 


liver quiet Poſſeſſion upon Requeſt at the End of the Term, 
q and 


—— 
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end tcfoze that time the Leſloꝛ aſſigned the Reverſien, vet 
at the End of the Term Poſſeſſion muſt be delivered to the 
Aſſignee without giving Notice, that ve is the Allignee. 


So where the Allignee of part of a Term covenanted to Goab. 161. 
repair, and the Allignoz deviſed the RKeverſion, and died; 162. 


the Deviſee bꝛought an Action of Covenant againſt the Ar: 
ſignee, and it was held good without giving Notice to the 
Deviſee of the Keverſion: Nay the Pleading of Notice is ſo 
far from being neceſſary in this caſe, that the Defendant 
might have pleaded Nil debet, and have given the Aſſignment 
in Evidence, which was done in the Common Pleas in the 


Caſe of Chriſty and Wilcox; and tho my Lozd Chief Juſtice Trin.3o Car. 
North directed the Jury to find the Aſſignment fraudulent, 2. Kr. 636. 


ret upon the ſpecial Finding, the Court were of another 
Opinion when it was argued. 


There is a Caſe in Latch, where an Executoꝛ of a Leſſee fo2 Lach 260. 


Pears aſſigned over his Term, and the Leſſo2 bzought an Noy 57. 


Action of Debt againſt the Executoꝛ foꝛ Rent arrear after 
the Aſſignment, who pleaded that he had aſſigned the Term, 
but did not hew that he had given Notice, &c. The Plea 
was held well enough, but the Plaintiff had Judgment, be- 
cauſe the Privity of Contract did ſtill remain between him and 
the Executoꝛ, who had no Power by any Act which he could 
do, to change oꝛ deſtroy the Action of the Leſſoz. 

But if the Leſſee foz Years himſelfhad made ſuch an Ac. 
ſign ment. and died, that might Have made ſome con{derable 
Difference: Foz then poſſibly an Action of Debt would not 
have lain againf his Erecutoz, becauſe that muſt be main- 
tained againſt him upon the P2ivity of Contract, which is re- 
moved by the Aſſignment of the Teltatoz. Jt might be well 
bought againft the Leſlee Himſelf in his Life-time upon 
the P2ivity of Contract, and ſo is Walker's Caſe, 


2d Point. But here is neither the one o2 the other, and 


therefo2e if it ſhould be neceſſary on the part of theDefendaut 
to plead that he gaveNotice of the Alignment, yet the Plain- 
tiT cannot have Judgment againtt this Defendant, becauſe 
the Action will not iye; foꝛ it mult be ſuppozted either up- 
on a Pꝛivity of Contract oz Effate: Now there can be no 
Pꝛivity of Contract pꝛetended between them koꝛ the Defen- 
dant is only an Allignee of an Executrix of a Term : and 
there can be no Pꝛivity in Law, fo: that only laſts ſo long 
as the Eſtate continues, and no longer, 


L 


And 
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Cro.Elizz And thcrefoze the Judgment in Overton and Sydall'g 
5555 Caſe was relied on in Point. Jt was Debt againſt an 
Executor of a Leſſet for Years, after the Defendant had aſl: 
ugned the Term; and it was held that it would not Iye, be: 
cauſe it could not be bzought againſt him upon the Con- 
tract of the Teſtatoz, to which he was neither party oꝛ pꝛi⸗ 
vy; no2 upon the Pꝛivity in Law, fo: then the Term muſt 
be ſtill in him, which was gone by the Alignment; and ſo 
1— the Action mult fail, which is this very 
aſe, | 


Another Objection was made, that the Action being 
bꝛought as well upon the Covenant foz theBottles of Mine,. 
as fo2 Kent, and entire Damages given. «is naught; be- 
cauſe the Mine ariſes in Covenant; tis a Reſervation, and 
not p2operly a Rent, and ſo cannot be aſſigned to the De- 
fendant who is a Stranger to rhis Covenant. 


Econtra. Jt was agreed by the Counſel of the Plaintiff, 
that here was no Privity of tract in this Caſe, but that 
there was a Privity of Eſtate remaining, notwithtanding 
the Aſſignment, which was not compleated tilt Notice. 

It it chould be otherwiſe, the ſchief would be very 
reat ; fo2 againſt whom Gould the Leſſoꝛ bzing an Action 2 
t againft the Under-tenant he may be non-ſuited, unleſs 

he can pꝛobe the Aſſignment to him; and therefoze in Judg⸗ 
ment of Law the Pzivity muſt Till continue, tho in rei ve- 
ritate the Ettate it ſelf is aſſigned. 

The Leſſo2 has as much Right to his Kent, as a Patron 

bath to his Pzeſentation : Now it will not be denied, that 
if there be a Pepzibatfon by the O2dinary, the Patron muff 
have Notice, otherwiſe the B. hop may take an Advantage of 
; a Lapſe by his own Art. 
2Cro, 43. *Tig true, if J pzomike to pay to A. B. foz Goods deliver- 
ed, ſo much Money as C. D. ſold the like Goods foꝛ at ſuch 

a Market. and after this Agreement the Plaintf declared, 

1 Bulſl. 44. That C. D. ſold fo: ſo much: The Action is well bzought, 
Roll. Rep. 1. without alledging that he gave Notice to the Defendant 
2+ Abr. that C. D. fold for ſo much, quia conſtat de perſona. But 
463. where the Perſon is Uncertain, o2 where the Act is to be 
2E 4.3 done by the Perfon to whom the Payment is to be made, 
there Notice ig necefCarp : As, if I pꝛomiſe to pay a Pan ſo 
much Money when de returns from London; there he 
ought to give me Notice of his Return, that being the Time 
of Payment. - 

I 'n 
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Jn this Caſe, if the Plaintiff had accepted the Rent after 
the Aſſignment, yet the Defendant had not been diſchar- 
ged without Notice; ſo 1s Penant's Caſe in the third Repoꝛt. 
where a Leaſe was made upon Condition, That the Leſſee 
ſhould not aſſign it without the Aent of the Leſſoz ; he did 
aſſign it contrary to the Agreement; and the Leſſo2 not 
having Notice, 8c. accepted the Rent of the Leſſee after 
the Alignment ; but not withſtanding this Acceptance, he 
centred foz Bzeach of the Condition; and it was adjudged 
lawful, becauſe it being a collateral Coadition, Notice is 
material; foz otherwiſe it may be bzoken ſo ſecretly, that 
tis impoſlible foz the Leſſoz to know it: And if Notice 
thould not be neceſſary in ſuch Caſe,then the Leſſæ may take 
— Had of His own Fraud, which the Law will not 


Gurney and Saer's Caſe, rules this at Bar; which was thus: 
A Wan had a Reverſionary Jnterefſt to a Term of Years 
after the Determination oꝛ Surrender of a Leaſe then in 
Being: they who had the pꝛetent Jntereff, made a pꝛivate 
Surrender, without giving Notice thereof tohim in Rever- 


ſion ; and fo2 that Reaſon it was adjudged, That it ould 


not be pꝛejudictal tohim. 

The Opinion of Julkice Twyſden, in the Caſe befoze-men- 
tioned, ſtands ſingle againſt the other Judges, and the 
Reaſon by him given, why Notice 1s not neceſſary, is of 
very little TW tis becauſe the Plaintiff may diſtrain, 
if he cannot tell againſt whom to bꝛing an Action: But if 


he may have two Ways to recover his Rent, why would 
he be defeated of one? 


But the Remedy, by way o 
fectual; fo2 the Term may be aſſigned to a Beggar, oꝛ to a 
Perſon who may ſuffer the Youles to remain empty, and 
then there will be nothing to diſtrain. 

As to the laſt Objection, That by the Endozſement. the 
Payment of the Wine is no Rent, but a Reſervation, &c. 

'Tis not material whether tis a Reſervation oz not: Foz 
tis a Duty, and it ariſes by Reaſon of the Thing demiſed, 
and goes along with it; and as to this Purpoſe, tis like 


the Eaſe where two Copartners made Partition, and one 


covenanted to acquit the other of a Suit, occaſion:d 
by the Land ſo divided: The Covenantæ aliened, and it is 
the Opinion of my Ld. Coke, That the Alienæ, who is a 
Stranger to the Covenant, ſhall maintain an Action 


againſt the Covenantoꝛ, becauſe the Acquittal runs with 
the Land. 


L 2 It 


f Diſtreſs, may pꝛobe inet · 


The Reaſon given by my Lord Chief Juſtice Wray, in 3 Lon. 95. 


Inſt. 386.4. 
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It mult be admitted, That in Overton and Sydall's Caſe. 
there is a Judgment ſemingiy in in ** againſt the now 
Plaintiff, that the Action againf an Erecutoz 
of a Leſle fo: Pears, after ſuch Ereceen had alligned 
the Term, becauſe there is neither privity of Contract or 
Eſtate remaining in him to ſuppoꝛt the Action. 


Sid, 266, But this hath been denied to Abe Law, becauſe ſuch Exe- 
In the Gafe cutoz wall be fill liable to the Contracts of his Teftatoz, 
ſo long as he hath any Allets to ſatisfy them. 


5 


* After two Arguments, Judgment was given in Eaſter 
Judicium. Term kellowing foz the Pefendant in the Agena Action. 
and the em 2 A the Common Pleas reperſed. 

Jt was held, That the Aſſignee was chargeable by Reaſon 
of the Land, and when he had paxted with his Intereſt. 
there could be no Reaſon given why he ſhould be any longer 
liable, efpecially ſince the Execute: of the Lefle is = 
bound to perfozm the Covenants in the Leaſe a. lon 
be hath Aﬀets, and that was the true Reaſon of the Lo 
ment in Hellier and Casbard's Caſe, a hath ben obſerved. 

That of Kighly and Balkly upon e Point of Notice, &c. 
was not adjudged upon 
Writ of Erroz was afterwards bought upon it in the Ex- 
chequer-Chamber z and my Loꝛd Hale, Kh was then Thief 
Baron, and my ror Chief Jyftice Bri 1. of the 
ſame Opinion Juſtice 72d that Notice was not 


neceſtary 
2 Vent. 228. "The Pieadings in this Caſe you may ſe in Julfice Ven- 
Os, tris's Kepozts, and the Caſe put, but no Part of the Argus 
ments on either Side. 


Parker verſus Harris. 
Trin. 3 Guilielmi, Rot. 27. 


3 Vent. 249, E of aJadgment in the Common Pleas in an Action of 
: 1 Salk. _ Debt fox Rent. — the Plaintiff Harris declared 
upon two Wemites, viz. of oneMeſſuage, being in & ſuper 
acclivitatem de Ha Hill, Anglice, the Biſe of Hampſtead 
Hill, habendum foz ſeven Pears. pa 18 l. per Annum, &c. 
and —_ another Demiie at Mill. paying after the Rate 
. iy I. per Annum, durtng the Continuance of that De- 


_ The 


3 and therefo:e a 
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The Defendant pleaded in Bar, That tempore dimiſſion. 
prædictarum, the Plaintiff nil habuit in tenementis, &c. 


The Plaintif replied, That bcfoze the Demiſes made 
him to the Defendant, the Lozd Wotton demiſed to 
laintiff a Piece of Land, with an eld Youſe and Barn, 
ing Parcel of the Pzemiſſes, foz fozty Pears; the ſaid 
Lozd Wotton, adtunc & ibidem plenam atem jus & titulum 
habent. ſo to demiſe it, &c. by Airtue whereof the Plaintif 
was poſſeſſed, and made a ſe to the Defendant, modo 
& forma, cc. 


To this Replication the Defendant demurred; 


And an Exception was taken to it, That the Plaintiff 
ought to ſet ft what Eſtate the Loꝛd Wotton Had when 
he leaſed to the Plaintif, and that plenam tem jus & 
titulum was not ſufficient without wewing what Eſtate he 
had ; and this ſæmed in the Court ot Common Pleas to be a 
good Exception, it being upon a Demurrer. 

Then it was objected againf the Plea, That the — pe 

in 


dant had ſet fozth, that tem dimiſhon. the 
„ becauſe 
two Demiſes, and 


habuit in tenementis; it ſhould habe ben tempori 
babe a Title when one was let, tho' not when 


the 
mig | | 
other was demiſed; and this ſemed to be a good Exceptt- 
on to the Par, foꝛ that the Defendant ought to Have plead- 
ed diſtinctly to each Demiſe. 
But then an Exception was taken to the Declaration, 
That there was no Place laid foz the Pzemiſſes demiſed : 


laintif had declared upon 


Foz in & ſuper acclivitatem, &c. is only a Deſcription of the 
on; and of this Opinion was the Chief Julice z 
the other thee Judges held. That the Venue Gould 
come out of Hampſtead, 55 Hall be taken foz the UM, 
and that as well as if it ha aid apud acclivitatem ; 
and ſo Judgment was given fo: the Plaintiff. 

And now if was argand in B. R. That it Hampſtcad be 
ſumed to be a Util, tis but Part of it; and foz that Kea- 
ſon the Venue bY. Fop tis not good de Balliya, becauſe tis 
un nin imits. 

e e 8 ls f . et 

N 02 ws an 
fon a Venire fac. de Lincoln's Inn, has been adjudged not 


od. 
9 Cher 


. 
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2 Cro. 312. 
Yelv. 227. 


2 Cro. 52. 


Cro. Car. 
138. 


Then the ſecond Count is upon a Leaſe at Will, ren- 
dzing ſecundum ratam, which is not a good Reſervation, be- 
cauſe it map be in Co2n, oꝛ in any Thing ſatisfactozy : 
Beſides, an Action may be b:ought every Day oz every 
Hour, there being no Time limited when the Rent ſhall be; 
it might have been good upon a Contract foꝛ Goods, be⸗ 
cauſe the Jury may judge of the Ualue, but not fo2 Rent. 

And as to the Replication, the ſame Objection was made, 
as in the Common Pleas, that the Plaintiff ought to have 
ſhewed what Tiele my Lozd Wotton had at the Time of the 
Demiſe, that the Court might judge whether he had a 
Power 02 not to leaſe : And foz this there is a Judgment in 
Point, in Glaſs's Caſe ; where the Replication was, That 
the Plaintiff habuit bonum & ſufficien. ſtatum, 8&c, and it was 
adjudged upon a Writ of Erroz after Uerdict, That the E- 
ſkate ought to be ſet fozth : But the Plaintiff had Judg- 
ment, becauſe aided by the Statute of Jeofailes, it being 


Econtra. The Replication is good in Subftance, fo: when 
the Plaintiff intends to avoid the Bar, he neds not plead 
it ſo ſufficiently. as if he bad ben to hew his own Title, 
like the Caſe of Lodge and Fry, where the Plaintiff in Bar 
to the Avowzy, ſthewed, That the Land was Coyyhold, 
grantable in Poſſeſſion oꝛ Reverſion foz Life oz in Fee, and 
that the Loꝛd granted the Keverſion to him after the Death 
of W. who was Tenant foz Life in Poſſeſſion : And upon 
a Pemurrer, becauſe the Plaintiff had not ſhewed the Be⸗ 
ginning, oꝛ by whom W. had the Eſtate ; pct Judgment 
was given fo2 the Plaintiff, becauſe this was but only a 
Conveyance to his Title, and not the Title it ſelf. 


Then as to the Objection, That there could not be a Ve- 
nue from the Place where the Land doth lye, it being in & 
ſuper acclivitatem de Hampſtead Hill: Jt was anſwered, That 
this muſt neceflarily be intended to be a Uill, Hamlet. oz 
Lieu conus ; if neither, then it may be a Lieu conus out of an 
Pounder. which the Defendant ought to have pleaded in 


batement. 
But the Venue mnf come from Hampſtead, becauſe tis 


ſaid in & ſuper acclivitatem de Hampſtead: Now in and apud 


are of the ſame Signification ; and "tis admitted, that if 
it had been apud acclivitatem, &c. it had ben good. 


3 Laſtly. 


* 
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Laſtly, The Payment ſecundum ratam, muſt be in Money 
and can be intended in no other thing, becaule tis in the 
Caſe of a Tenancr at Wil. 

The Reſervation is good if it had been in an Aſſumpſit oz 
Covenant, and it amounts to no mo2e than a Contrac be- 
tween the Parties. 

In the Caſe of Titus and Perkins a Cuſtom was ſet foꝛth to 


pay a Fine, tantam denariorum ſummam quantam terrz valebant 3 Mod. 132. 


per Annum tempore admiſſionis; and it was adjudged good, 
becauſe it might be Helped by an Averment that the Land 
was woꝛth ſo much that Pear. 


So in Evidence to a Jury upon the Cuſtom of a Manoꝛ. 2 Cro. 671. 


that the Land was demiſable, paying the treble Ualue of 
the Kent, fo: 2t Pears: And if the Termoz died within the 
Term. that his Heir would have it, paying one Pear's Rent, 
as a Fine certain; and if he aſſigned it, then the Aſſignee 
was to pay one Pear s Ualue of the Bent; this ſeemed to be 
an uncertain Cuſtom thzoughout, ret it was held good, 


Services are of the ſame Nature with Things which are , 1:6. 56. 


in Render, and thoſe may be certain in an Incertainty; fo 
a Man may hold of his Lozd to ſheer all his Sheep de- 
paſturing within the Panoz, which at firff is very uncer- 
tain, becauſe he map have moze o2 leſs, but becauſe tis 
referred to a certain Panoz, therefoze tis held that the 
Lo:d may diffrain fo2 ſuch a Service, which he could not 
do if it was not certain. 

Jn this Caſe the Payment ſecundum ratam, &. is no Part 
of the Thing demtſed, but Something out of it which may 
be reduced to a Certainty when Judgment is given by the 
Comce foz the Damages ſuſtained by the Detainer of the 


Curia. The Reſervation ad ratam is not Sood, it being up- 
on a Leaſe at Will, where the Time of Payment of the 
Rent ſhould be very certain; foz if the Tenant hold over 
a Day, he muſt vay the Rent of the next Muarter. | 
But Juſtice Dolben inclined, That it being uncertain 
how long the Tenant would continue in Polellion, he be- 
ing only Tenant at Will, this Reſervation may be good. 
As to the other Dbjections, it was held not to be materf- 
al foz the Plaintiff in his Replication to ew his Title, 
o2 what Effate he had in the Youſes, upon the Rea tons and 
Authorities alledged at the Bar. 


And 


— 
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Lev. 326. Wanoz. waereof one Meſſuage with the Appurtenances 


; — A in Meer- ſtreet is Copyhold of Inheritance. 


» 


And likewiſe the Court concurred in Opinion with the 
Judges of the Common Pleas upon the place from whence 
the Acnuc ſhould ariſe, which muff be from Hampſtead ; fo: 
if it had been de vicineto Hampſtead, then there could be no 
Objection to it. 

But becauſe the Reſervation was held to be void, the 
Judgment in the Common Pleas was reveried in Michaelmas 


Term following. 


Glover werſus Cope. 
Paſch. 3 Willielmi, Rot. 267. 


N Covenant the Plaintiff declared. That the Mano? 
of Hackney in the County of Middleſex was an antient 


That there is a Cuſtom within the ſaid Manoꝛ fo? every 
Cuſtomary Tenant thereof, being ſeiſed in Fee of any Copy- 
hold Lands oz Tenements, to demiſe the ſame foz 31 Years 
moe 02 leſs without Licence, &c. 

That on the 31ſt Day of December 19 Car. 2. Sir William 
Bolton being then Loꝛd of the ſa!d Manoꝛ did grant the 
ſaid Meſſuape, &c. to George Hockenhall and Mary his Wife, 
- — 1 eirs of the ſaid George, who was thereupon 
adm itted. 

Chat on the 2oth Day of February, 1671. the ſaid Hockenhall 
and his Wefe by their Jndenture did demiſe the ſaid Meſſu⸗ 
age to the Defendant fo2 21 Pears rendꝛing Rent, in which 
Leaſe the Defendant covenanted to repair during. the Term. 

That by Airtue of the ſaid Demiſe, the Defendant entred 
and was poſſeſſed. &c. 

That Mary Hockenball died. and afterwards, viz. on the 
20th of January 1684. the ſaid George Hockenhall granted the 
Reverſion of the ſaid Meſſuage, &c. to his Son George 
Hockenhall the Pounger, and to his Heirs. 

That afterwards, viz. on the 14th of Auguſt, 1 Jac. 2. the 
ſaid George Hockenhall the Son was admitted Tenant, and 
the ſame Day ſurrend:ed the Pꝛemiſſes to the Plaintiff 
Glover who was admitted, and now bought 
gainft the Defendant for not repairing of the Premiſſes. 


3 ED, The 


this Action a- 
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The Defendant pleaded, That after the Leaſe made to 
him, and befoze the Keverſion came to the Plaintiff, viz. 
July 24. Anno 28 Car. 2. he the ſaid Defendant aſligned the 
Meſſuage, &c. to Sarah Pikes, of which. the Plaintiff had 
Notice, by Uirtue whereof ſhe entred and was poſſeſſed, & 
hoc, &c. | * 

Tye Plaintiff demurred, and the Defendant. joined in 
Demurrer. 1 


The Caſe upon the Pleadings is ſhoztly thus: 


' A Copyholder in Fee made a Leaſe of a Meſſuage foz 21 
Pears, warranted by the Cuſtom, 8c. the Leſſee covenanted 
to repair during the Term. 3 
Afterwards the Leſloꝛ granted the Reverſion to his Son, 
who ſurrendꝛed to the Plaintiff, who bzought an Action of 
Covenant againſt the Leſlee foꝛ not repairing; and whether 
the Action would ie o2 not? was the pzincipal Queſtion. 

The Doubt did ariſe upon the Tenure of the Meſluage. 
which was Copyhold; toꝛ if it had been a Freehold, the Acti- 
on might Have been well bzought by the Aſſignee of a Re- 
verſion againſt a Leſſee fo2 Pears after he had aſſigned the 
Term, notwithſtanding the Leſſoz oz His Alligns had ac- 
cepted the Rent from the Aſſignee of the Leſſee, and this 
upon the general Moꝛds of the Statute of H. 8. which gi- 32 H. 8. 
veth the Grantees and A of Reverſions of Lands, Tenements, p 34- 
and other Hereditaments, the like Advantage againſt Leſſees by En- 
try for Non-payment of Rent, as the Leflors or Grantors them- 
ſelves might have. N | | 

Now, whether Copyhold Lands may be compzehended in 
theſe general Wozds ? was the chief Mueſtion. - 

Firſt, Jt was pꝛemiſed. That without the Aid of the Sta- 
tute, a Gzantee of a Reverſion might bzing an Action of 
Debt; foz ſo was the Law befoze this Statute was made ;; H. 7. 19. 
and it was grounded upon this Reaſon,That where-ever a H. 6. 16. 
Man was entitled to a Reverſion, ſo that he had the Kent 
which is incident to it, and which is given. by Law, there 
the Law did likewiſe create the Pztivity on Purpoſe to 
maintain an Action of Debt foz the Rent. 


Then two Queſtions were made, 
(i.) Mhether this Covenant runs with the Reverſion 2 


Foꝛ if ſo, then the Plaintiff being a Gzantee of a Reverſion, 
may bꝛing this Action at the 8 Law. 


(20 Jf 
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Cro. Car. 
188, 580. 


2 Cra 322. 


A not. then, Whether the Aſſignee of a Reverũon of 
a Ceres is aided by the Statute of H. 8. ? 


As to the firſt point. this Covenant extends to ſuppoꝛt the 
Thing demiſed : Foz tis to repair: tis appurtenant to it. 
and Wall run with the Land, and will bind an Aſſignee of 
the Term, tho he is not obliged by the expzeſs Covenant; 
fo: tis Parcel of the Demiſe and Contract, and had an Ex⸗ 
iſtence at the Time of the making of the Leaſe: And ſo is 
Spencer's Caſe, 

Jn Debt fo2 Rent by an Aſſignee of a Reverſion againſt 
the Aﬀianee of the Term, he pleaded, That the Leſſoꝛ didco- 
venant with him, That if he ſhould be diſturbed in the Poſſeſſi- 
on, gc. that then he ſhould detain ſo much of the Rent as be ſhould 


be forced to pay, c. And he alledged, That fo much had been 
levied upon him foz Fines and Jflues, which he withheld 
out of the Rent; and upon a Demurrer it was held, That 
he would have the Benefit of this Covenant,foz it runs with 
the Land, and upon ſuch a Covenant the Aſſignee of the 
Term might have detained the Kent at the Common Law. 
The Obijectfon, viz. That if this Covenant runs with the 
Land, then the Aﬀianee, and not the Leſſee, muft be charge- 
able, is of no manner of Fozce ; becauſe the Leſſee is bound 
ovenant to ir, and no Aﬀlanment of the 


dy expzeſs C 
Term, 6p Acceptance of the Kent by the Lefloz can dif 


Thi 8 is the expteſs' Refolutfon in ſeveral Cafes ; and if 
1 | 3 6 
it Gould be odjected. that in thoſe Caſes the Actions were 
bzought the Leſſors themſelves, and not by Grantees of 
the Keverſton, then the Judgment of the Court in Brett and 
Cumberland's Eaſe, will be a direct Anſwer to that Objecti⸗ 
on, which was 1 : The Lefſee having covenanted 
to repair, aſſigned his Term; the G2antee of che Reverſion 
in fee accepted the Rent of the Aſſignee, the Leſſee died, 
leaving the Defendant his Erecutoz, and the ſatd G:antee 
bꝛought an Action of Covenant again the Erecutoz of the 

ee fo2 not repairing after the Aſſignments both of the 
teverſion and the Term ; and it was held, That it would 
lie upon the Statute, being a Covenant in Fac, and run- 
ning with the Land, and that no Aſſignment made by the 
— —— could diſcharge his Erecuto:s ſo long as they 

Cis true. the Action could not be bꝛought againſt them by 
Reaſon of any P2ivity of Contraa. foꝛ there was none; but 
it may be bꝛought upon the Covenant it ſelf, ſo long as 
they had any of the Teſtatoꝛ's Eſtate in their Hands. * 
3 n 
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And thyerefoze if the-Plaintiff in tis Cate ſhould not be 
entitled ro this Action at the Common Law, pet he is aid- 
ed by the Statute notwithſtanding he comes to gis Eftate 
by Surrender, becauſe a Surrenderee is an Aſſignee within the 
Equity and meaning of the Statute, in ozder to maintain 
either an Action of Debt oz Covenant. 

Jt has been fozmerly held that a Surrenderee of a Copy- 
holder in Fee is not ſuch an Aﬀignee as is intended by this 
Statute in oꝛder to take advantage of a Condition bzoken, 
becauſe he is in by the Euftom and not by Law, and can- 
not be pꝛivy to the Leaſe made by the Surrenderoz ; and - Co. 


ſo is Beale and Braſier's Caſe. Wu.” 
But this was a Judgment without A t, and on- 
ly by two Judges, the rest being abſent, fo that tis not of 


that Fozce as a Judgment given dy the whole Court upon 
a ſolemn Debate. | | 
Jt bath been held alſo that Copyhold Eſtates are not Cro. Car. 47 
within the Statute De donis, gc. and pet they do entatl 
thoſe Eſtates. notwithſtanding that Judgment. | 

It cannot be denied but that ſuch Eſtates were valuable Li. Se 77; 
in the Law long befoze the making of the Stacute of H. 
8. ko: Juſtice Littleton tells us the Opinion of two Chief 
Juſtices in the Reign of Ed. 4. was, That if ſuch Tenants 
pay their Services and are turned out of the Land, they 
may have Actions of Trelſpaſs againſt the Loꝛd; nay they 
may pzefcribe again him, by Reaſon that they have fired 


and perdurable Eſtates. 
Now this Statute was made foz a general Remedy to K. . 76 
as 


give Actions to recover Men's Right, and therefoze C 
holds muſt be included, becauſe they are not only valua 
inthe Law, but are a great part ofthe Tenure of the ation. 

And as they have been valued befoze, ſo likewiſe they 

been ſince the making of the Statute : Foz if a Copyp- Owen. 72. 

[der fo2 life makes a Leaſe foz th:ee Pears generally, ha- 
bing Licence to make it oz 3 Pears, if he ſo long live : Now 
tho* the Licence is not purſued, pet the Leſſee may main⸗ 
tain an Ejectment. 
Do where Leſlee foz Pears was Dominus pro tempore of à 1 ſab. 55. b; 
Manoꝛ. who took a Surrender, and his Eftate was deter: 
mined befoze Admittance, vet it ſhall be compellable to be 
done accoꝛding to the Surrender. 

The Severance of the Inheritance of theCoppholdfrom the 4 Rep. 24. b. 


Manoꝛ will not deftroy the Tenure it ſelf, becauſe the Eſtate 
of the Copyholder is rn by Cuſtom; and 
2 


therefoze 
neither 
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neither the Leid, oꝛ any clatming under him can turn out ä 
ſuch 8a Tenant. | | 
Part:cular Statutes by which the Lozd map have any 
P2ejudice as to Fines oꝛ Amerciaments do not bind Copy- | | 
13 Eliz Hold Tenants. | . | 
caPy 7: As the Statute of H. 8. concerning Bankrupts did not |: 
extend to Copyyold, and therefoze a fubſequent Law was 
made to include them. | 
Owen, 37 Neither did the Statut of Kecuſancy extend to ſuch * 
„ Eſtates, andthe Reaſon given ts, becauſe tre Lozd may there: 
by receive an Injury by the Loſs of his Cuſtoms and Ser- | 
ces. i 
But general Laws made foꝛ the Publick good, and where 
the Loꝛds of Manoꝛs can have no Pzejudice, are binding, 
and ſhall extend to Copyhold Lands, tho they are not na- 
med in ſuch Statutes, 
3 Rep. 7. As in Heydon's Caſe, viz. a Religious Houſe granted a 
Copyhold fo2 two Lives, & Anno 30 H. 8. demiſed the 
ſame to Heydon foz 8o Pears ; the very next Pear a Statute 
was made, by which it was enacted, That if any Religious 
Houſe ſhall within ONE YEAR next befoze the firſt Day of 
that Parliament oz afterwards leaſe o2 grant, &c. any 
Lands in which any Intereſt oz Eſtate foz Life oz Pears was 
then in being; that ſuch Leaſe would be void. 
| Now the Gꝛant of this Copyhold fo2 two Lives in tbe 
Year befoze the Statute was made was adjudged an Intereſt, 
and within the general Wozds of the Act, and therefoze the 
Leaſe to Heydon was void. L 
By the Statute of Limitations tis enacted, That a Mrit 
of Right ſhall not be maintained to any Lands, dc. 02 any 
farther Seilin alledged in the Anceffoz, than foz 60 Pears 
next befo:e the Teſte of ſuch Writ, which Moꝛds point on- 
ly at an Intereſt at Common Law. and not by any Cu- 
ſtom; and pet Copyhold Lands have been adjudged to be 


within that Ac. 
32 Hl 8. Solikewile by the Statute of Maintenance the buying 
ap. g. any pꝛetended Right or Title to any Manors, Lands or Tene- 
ments is pꝛohibited, which Moꝛds have been adjudged to ex⸗ 
tend to a pꝛetended Right to a C old Eſtate, becauſe the 
Statute was made foz avoiding Maintenance in general, 
which Deſign would be loft ik Coydholders Lands. which 
arc a conſiderable part of the Kingdom, ſhould be left out. 
No to enkoꝛce this Argument tis to be obſerved, that 
the two Statutes laſt mentioned were made in the ſame 
Pear, and by the ſame Parliament, by which this Once 
as 


32 H. 
cap. 2. 


— 
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mas made to enable Gꝛantees of Keverſions of Manors, Lands 
Tenements, and other Hereditaments to tahe adbantage againſt 
Leſes; and if ſuch Conſtructions have been made upon 
the general Mods of theſe Statutes, what Reaſon can 
be given why the like ſhould nor be made in this Caſe ? 


Econtra. M2, Roe argued to the contrary, That the Au- 
thozit:es cited foz the Plaintiff are not applicable to the 
Caſe in Queſtion. | 

And firft as to thoſe cited out of the Pear-books, they are 
Acfiens of Debt for Rent, and are of a different Nature from 
thoſe in Covenant which is a collateral Thing, and a Choſe 
in Action, and will not follow the Reverſion without the 
Help of the Statute. 

So that if any Thing ſuppozts this Action of Covenant 
it muſt be the Statute, but tis not within the general 
Woꝛds oz within the Meaning of that Law. 

Nothing of Copyphold can be intended to fall under the 
general Wo:ds, viz. Manors, Lands, Tenements and other He- 
reditaments; foꝛ ſuch are only known at the Common Law. 
and therefoze can have no Reference to Copphold Lands 
which are created by Cuſtom, and are only Eftates at the 
ill of the Loꝛd. 

This has been held to be the Senſe and Meaning of thoſe 
= — in ſeveral Statutes of Jointures, Uſes, and 

artition. 

So likewiſe upon the Statute of 11 H. 7. which makes 11 7. 
the Alienation of the Wife void, of any Eſtate which the Gp. 20. 
hath in Dower, foz Life, oz in Tail jointly with her Hul⸗ 
band, &c. in any Manors, Lands, Tenements, or other Heredita- | 
ments; the Alienation of a Copyhold Estate, which ſhe had 3 Sid. 4:.7- 
in Tail jointly with her husband was adjudged good, and | 
no within that Statute. 

Apon the Statute of 13 Eliz. cap. 7. which empowers the « Leon. 98. 
Commiſſioners of Bankrupts to ſell their Lands, &c it hath Cro. Car. 24- 
been Held they could not ſell Coppholds, if that Law had 


not given them Power by erpzeſs Moꝛds, viz. to ſell as 
well Copy as free Land. 

So are "ſeveral Acts of Parliament which are made to 
give Foꝛkeiiures of Lands, Tenements, or other Hereditaments, 
&c. which Moꝛds do not ertend to Copyholds, but only to 
Jnheritances at Common Law. | | 

And the Reaſon is becauſe Copyhold Lands at th: Time 
of making this and other Aus, and long after, were in no 
Eſteem of the Law; fo: the Tenants ofthoſe Lands held them 
in Aillenage. oꝛ at beſt were but Tenants at Will, and ſo 
net within the Pꝛoviſion oz Care of Acts of Parliament. 


And 
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od 177 


Co. 8. 58. 


2 Cro. 211. ſome Doubt whether the Uifne was good oꝛ not, and * - 
a 


And even at this Day their Eſtates are held only at the 
Will of the Lozd accozding to the Cuſtom of the Manoz: 
And in many Reſpecs this Tenant hath a Dependance up- 
on the Loꝛd; fo2 he can ncither alien noz leaſe his Copy: 
hold without Licence; and therefoze when either is done, 
tis as well the Act of the Loꝛd as of the Tenant. / 

Another Reaſon offered why this Action would not lie 
was. becauſe the Leſſee had not attorned to Him in the Ke: 
verſion, accoꝛding to the Opinion of my Ld. Hobert in Swiu- 
nerton's Caſe, where a Coppholder made a Leaſe foz Pears 
rendzing Rent, and then he ſurrendzed the Reverſion to the 
Defendant, who was admi and in a Replevin he a- 
vowed foz Rent-arrear, which (it was ſaid) he could not do, 
oꝛ enter foꝛ a Condition bzoken, without the Attoznment 
of the Leſſee to Him. | 

But this was not much inſiſted on becauſe the Law ſeems 
tobe otherwiſe; toꝛ theEſtate of aCopyholder doth not paſs by 
any Gꝛant of the Reverſion at the Common Law, to which an 
Attoznment is neceflary, but by Surrender and Admittance. 


Curia. A Copyholder hath an Inheritance, tho' he hath 
it in the Poſt, and his Eſtate is now fired and eſtabliGed by 
the Cuſtom; and therefoze tis Reaſon to conſtrue him to 
be within the Equity of this Statute, and the rather be- 
cauſe of late he has held to be within the Statute De 
donis, 8c. And ſo without farther Argument Judgment was 
given koꝛ the PlainttT. - 


Walwin verſau Smith. 
Train. 3 Willielmi, Roe. 361. 


A Queſtion was moved, Whether a Diſcontinuance in an 
inferioz Court is helped after J by the Sta⸗ 
tute of Jeofails > And the Court was of Opinion that Diſcon- 
tinuance of Pzoceſs 02 in Pleading was helped by the Sta⸗ 
tute ; but where the Cauſe is diſcontinued and out of Court. 
as in the Beginning of this Reign fox not holding Hillary 
Term, all Cauies were then diſcontinued, which could not 
be aided by any Statute of Jeofails, without a particular 
Act of Parliament fo: — * Cauſes and P2oceſs. 
Jn Beecher's Caſe after a Uerdict tos thePlaintiff.there being 


— — 
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cf intenving to bzng a new Action, got leave to diſcon⸗ Nota, S. 
tinue inwh ch Caſe the Judgment ould have been entred. £2 
Quod * querens nil capiat per breve ſuum ſed fit in miſericordia 7% ns Bo- 
ro falſo clamore ſuo & præd. defendens eat inde ſine die. m:urrer ; but 
But inſtead of ſuch an Entry, it was, That the Plain: # --» « 
tiff by his Attoznep, Venit hie in Curia & fatetur ſe in Curia hic **/*: 
ulterius nolle proſequi So Judgment was given, That the mi 


i 
tus eſt 
ſuum 
2 Cro, 


and is a Bar to the ſame Acion fox ever, ſo long 
Judgment ſtands in Foꝛce. 
Cahereupon a Mrit of Erroz was 
ſhewed that there wag a Difcontinuance ; 
was 2 Jacobi, and the Adgent wks 4 
tinuance from one Terw to the other, whieh might ha 
been aided by the Statute of Jeofailes, if the Audgment had 
been given upon the Uerdict ; but it was upon the Retraxit, 
Keaſon that 


Pefendant eat inde fine die, which amounts to a ie, non ee. 
21 X 


3: 


which is not within the Statute ; and fox 
Judgment was reverſed, 


D E 


Termino Paſchæ, 


Anno 


Gulielmi & Mariæ Regis & 
eginz in Banco Regis, 1692. 


Adams werſus Tapling. 


N Covenant the Bzeacbes aſſigned were, That the Youſes 
= 3 were not in Repair, that the Locks were taken away, 
* and that the Hedges were broken down, and the 
Ditches unſcoured. 
The Defendant pleads an Agreement made between the 
Plaintif and him, That he (ould employ a Wozkman 
thzee oz four Days in and about the uy ring of theYouſe, 
which would be a ſufficient Satisfaction, and that he had 
employed a Mozkman, &c. 
Upon this Plea they were at Jſlue, and there was a Uer- 
dic foz the Defendant... . 


And now it was moved in Arreft of Judgment, and the 
Exceptions taken were, 


1. Where an Accord and SatisfaQion is pleaded, it muff be 
Real; but in this Caſe it was no moꝛe than the Defendant 
was obliged to do. 

2. There are ſeveral Bꝛeaches aſſigned, and toe Defen- 
dant has only anſwered to the Repairs of the Douſe, and 


lo tis a Diſcontinuance in Pleading, which is not aided 
by a Uerdict. 


3- The Satisfaction is uncertain. viz. to employ a Man 


to wozk three o2 four Days; and fo2 theſe Reaſons Judg- 
ment was axed, 


4 | Curia. 
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Cuna. Jn Covenant where the Damages are uncertain, 
and to be recovered, as in this Caſe, a leſſer Thing may 


be done in Satisfaction; and there Accoꝛd and Satisfactt- 


on is a good Plea. 1 

But in an Action ot Debt upon a Bond where the Sum 
to be paid is certain, there a leſſer Sum cannot be paid in 
Satisfaction of a greater, 


Bridges verſus Saer. 


Keſpaſs foꝛ pounding of hs Sheep the Defendant ju: 
ſtified the taking and pounding koꝛ Damage-feſant. 

The Plaintiff in His Replication pzeſcribed to have a 

Common foz Sheep, and the Pzeſcription being traverſed, 


the Jury found that the Plaintiff had Common foz Sheep, 
and alſo for Cows. 


An Objection was made that this Uerdict did not main- 
tain this Pzeſcription, becauſe it was larger than it was 
pleaded ; but it was adjudged fo2 the Plaintiff. 


Carter verſus Horner. 


A Action on the Caſe was bzought on a Wager, w 
in the Plaintiff declared, That there was a Diſcourſe 
between him and the Defendant concerning a Peſſuage in 
Cookham, whereof Edward Darling was ſeiſed in fe, and 
likewiſe concerning a Mill which the Defendant affirmed 
to be publiſhed by the ſaid Edward Darling, by which he de- 
viſed his Eſtate (Having a Mite and four Childzen) in theſe 


lords, viz. All and ſingular the Reſt, Refidue and Remainder of 


my ESTATE, of what Kind, Nature, oꝛ Quality ſoever, whe- 
ther Freehold o2 Copxphold, which J intend to ſurrender to 
the Uſe of my Will, Leaſes, Goods, Plate, Debts and 
Chattels. I give and deviſe to Elizabeth Darling my Wife, 
and to George, Edward, Elizabeth, and Mary Darling in ſuch 
Manner and Foꝛm as herein-after is mentioned; that is to 
ſay, one Third Part to my Wife, the other two Chirds to my 
ſatd Childꝛen. equally to be divided Share and Share alike. 
The Teſtatoꝛ farther deviſed, That the Share of George 
ſhould be kept entire till he was of full Age. And if any happen 
to die before 21, then to the Survivor and equally to be divided. 


Edward died, Elizabeth ſurvived, and George died befoze 21. 


N The 


8 


„ 
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The Oueſtion was, Whether Elizubeth the Mother had an 
Eſtate fo: Life o2 in Fee by Uertue of this Tull? 

It was ſaid ſhe had an Effate in Fee upon this Difference, 
viz. Tf the Teſtatoꝛ had been entitled to Lands in Fee, and 
likewiſe to moztgaged Lands not fozfeited, and had devi⸗ 
ſed his Lands in Fee to his Bzother, and all the Reſt of his 
Leaſes, Moztgages and Eſtates, Debts and Duties, &c. 
of which he was poſſeſſed, 8&c. there the Moꝛd Eſtate being 
put amongſt Chattels (hall only carry an Eſtate fo: Life, 


and the rather becauſe of the Moꝛd poſſeſſed. 7 
But where the Moꝛd Eſtate ſtands by it ſelf, and is not 


mingled amongſt perſonal Things: As fo2 Jnſtance, where 
a Man being ſeized in Fe deviſed his whole Eſtate, there 
the Moꝛd Eſtate extends to the Land, and the Deviſee ſhall 
take it in Fee; fo2 tis a Wozd which compzehends not on: 
ly the Land it ſelf, but all the Intereſt the Teftatoz had in it. 

Econtra. The Moꝛd Eſtate ſignifies the Land and not the 
Intereſt which the Teftatoz Had in it; and being in a Will, 


known Acceptation of it, which impoꝛts the Land it ſelf, 
and not the Eſtate which he had in the Land, and therefoze 
an Eſtate foz Life only paſſeth. 

The Moꝛds which follow, viz, of what Nature, Kind, or 
Quality ſoever, are a fartherDeſcription ot᷑ the Ching deviſed, 


which is the Land, and of what Tenure it may be; ſo that 


the Teſtatoꝛ hath not left it to the general Confkruction what 
hall paſs by the Moꝛd Eſtate alone. 

Thus it is in a G:ant : As if a Leaſe is made to A. Re⸗ 
mainder to B. in Tail, Remainder to the right Heirs of B. 
who bargains and ſells all His Eſtate to D. nothing paſſes to 
him but during the Life of the Gꝛantoꝛ, whilſt the Eſtate⸗ 
tail is in Being. 

'Tis true, by a Deviſe of the whole Eſtate, it hath been 
held that a Fee did paſs, but it was upon a different Keaſon 
from the Caſe at Bar, koꝛ it was deviſed, paying Debts and 
Legacies, and it happened that the perſonal Eſtate was not 


ſufficient to do either. Adjournatur. 


that Moꝛd muſt be conſtrued accoꝛding to the Common and 


£ 
| 
| 
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A Decla- 
tion in E- 
jetlment. 
1 Show. 
365. 


Burton verſus Woodward. 


Warwic. . Emorand. 
quod di: 
vene ris prox. poſt craſtinum 


ſanctæ Trinitatis iſto codem 
Termino coram Dno. Rege & 
Domina Regina apud Weſtm. 
venit Thomas Burton per Willi - 
elmum Blencow Actorn. ſu- 
um & protulit hic in Curia dict. 
Dni. Regis & Dominæ Reginæ 
tunc ibidem quandam billam 
ſuam verſus Robertum Wood- 
ward Clericum in Cuſtod' mar. 
&c. de placito tranſgr. & eject- 
tion firmz & ſunt pleg. de 
of: ſcilicet Joh. Doe & Rich. 
oe quæ quidem billa ſequi- 
tur in hac verba. War wic. il. 
Thomas Burton queritur 
de Roberto Woodward Cletico 
in Cuſtodia Mar. mareſc. Do- 
mini Regis & Dominz Reginæ 
coram ipſis Rege & Regina 
exiſten pro eo videllcet quod 
cum quidam Edmundus Budd 
Clericus decimo die Martii 
Anno Regni Domini & Domi- 
næ Willielmi & Mariæ nunc 
Regis & Reginæ Angl. &c. 
tertio apud Burton Daſſet in 
Com. prxd. dimiſiſſet conceſ- 
ſiſſet & ad firmam tradidiſſet 
przfat. Thomz unum meſſua- 
gium cum pertin. ſcituat. jacen. 
&exiſten in Burton Daſſet præd. 
in Com. præd. habend. & tenend. 
meſſuagium præd. cum pertin. 
præſat. Thomæ & aſſign ſuis a 


3 | 


ſeſto Sancti Mich' Archangel 
runc ult. præterit. ulq; ſinem 
& Terminum quinque Anno- 
rum extunc prox. ſequen & 
plenar. complend & finicnd” 
virtute cujus quidem dimiſſio- 
nis idem Thomas in tenementa 
pred. cum pertinen. intravit & 
fuir inde poſſeſſionat. quouſq ; 
przd. Robertus poſtea ſcilicet 
eodem decimo dic Martii An- 
no tertio ſupradicto apud Bur- 
ton Daſſet ptæd. in Com. præd. 
vi & armis &c. in 13 
prxd. cum pertin. in & (ſu 
poſſeſſion. ipſius Thomæ inde 
intravit & iplum Thomam a 
firma ſua ptædicta termino ſuo 
ptrædicto inde nondum finito 
ejecit expulit & amovit ip- 
ſumque I homam fic inde e- 
ject. expulſ. & amor. a pofleſ- 
ſione ſua inde extratenuit & ad- 
huc extratenet. Et alia enormia 
ei adtunc & ibidem intulit con- 
tra pacem dict. Domini Regis 
& Dominiæ Reginæ nunc & ad 
dampnum ipſius Thomæ de- 
cem librar. Et inde producit 
lectam, &c. 
Et præd. Robertus pet Caro- 
lum Ballet Attorn. ſuum ven. 
& defend. vim & injur. quando, 
&c. & dicit quod ipſe non eſt 
inde culpabilis. Er de hoc pon. 
ſe ſuper patriam & præd. 1 ho- 
mas inde ſimiliter &c. Ideo 
ven. inde Jur. coram Domi- 
N 2 no 


Not puil- 
ty Plead- 
ed. 
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T he 
Poſtca. 


no Rege & Domina Regina 
apud Weſtm. die Mercuri 
prox. poſt tres ſeptimanas San 
ctæ Trinitatis. Et qui nec, &c. 
Ad recogn. &c quia tam, &c. 
idem dies dar, eſt partibus præ- 
dict. ibidem, &c. poſtea con- 
tinuar. inde proceſſus inter 
partes pred. de placito prad. 
per Jur. poſit. inter cas in re- 
ſpectum coram Domino Rege 
& Dna. Regina apud Weſtm. 
uſq; diem vencris prox. poſt 
tres ſeptimanas Sancti Micha- 
elis ex tunc prox. ſequen niſi 


Juſtic. Domini Regis & Do- 


minæ Reginæ ad Aſſiſas in 
Com præd. capiend. aſſign. 
prius die Lunæ decimo die 
Auguſli apud Warr. in Com. 
æd. per formam ſtatuti &c. 
ven. pro deſectu Jur. &c. ad 
quem diem, coram Domino 
Rege & Domina Regina apud 
Weſtm: venit præd. Thomas 
per Attorn. ſuum præd. & præ- 
fat. Juſtic. ad Aſſiſas coram qui- 
bus & c. miſ. hic record. ſuum 
coram cis habit. in hæc verba 
Poſtea die & loco infracontent. 
coram Johanne Powell Mil. u- 
no Juſtic. Dni. Regis & Domi- 
nx Reginæ de Banco & Geor- 
gio Dodſon Armig' eidem Jo- 
hanni Powell & Nicholao Lech- 
mere Mil. uno Baron. Scacca- 
rii Dom' Reg. & Dom. Reginæ 
Juſticiariis iplorum Dni. Regis 
& Dominz Reginæ ad Aſſiſas 
in Com. Warr. capicnd. aſſign. 
per formam ſtatuti &c. hac vice 


cleſiæ de Burton Daſlet 
aſſociat ptæſentia ptæd. Nich. a toto tempnre ſupradicto fuit 


— — — — 


—— 


Lechmcre non expcctar. virtu- $1 1:1 


te brevis cotundem Domini Re- 
vis & Dan. Regin de ſi non 
omnes & c. venerunt tam infra 
nominat. Tho. Burton quam 
inſcaſcript. Robertus Wooy- 
ward per Attorn. ſuos infra- 
content. & Jur. Jurar. unde in- 
fra fit mentio exact. quidam co- 
rum videlicet Georgius War- 
ner Henr. Norton Job Everton 
Robertus Dodington Joſephus 
Sherſton Thomas Coles Guili- 
elmus Chaplin Tho Thompſon 
Georgius Cortere!l Thomas 
Gardiner & Elias Wells ven. C- 
in Juram ill. jurat. exiſtunt & 
quia reſid. Jur. cjuſdem jur. 
non comperuer. deo al. de 
circumſtan. per Vicecomitem 
Com. præd. ad hoc cicct. ad 
requiſition. przd. Thomæ Bur- 
ron ac per mandat. Juſtic. 
przd. de novo apponitur cujus 
nomen panello infraſcript affi- 
latur ſecundum formam ſtatut. 
in hujuſmodi caſu edit. & pro- 
vil. qui quidem Jur. ſic de no- 
vo appoſit. videlicet Robertus 


Onely exact. ſimil' ven. qi 


ad veritatem de infracontenr. 
ſimu! cum al. Jur. pred. prius 
impanellat. & jutat. dicend. 
electi triat, & jurat. dicunt ſu- 
per lacrament. luum quod Re: 
dozia de Burton Daſſet in Com. 
Warr' infraſcript.eſt & a tem- 
pore cujus contrar' memoria 


hominum non exiſtit ſuit im 


propriat. quodq; Vicaria Ec- 
pred. 


* 
* 


Inn 


Talce. 


—_——__—____—_—__. A 1 


re Nn 2 E NN 


5 


ͤ— — — 


dcprivation. fuam 


8 17 # Fa 
"AIC. WW. & IM 


- _—_ 


Tis 


in B. R. 1692. 


— 


— — 


ccleſiaſticum heneſicium 
or., quadque meſſuagium 
cum ͤbertin. iatacontent' oft & 
jatratorept. decimo die Martii 
Anno tertio inſtaſeript necnon 
a toto tempore ſupradicio fuir 
p-rtinen. ad vicatiam præd & 
parcall. poſſeſſion. cjuſdem vi- 
catir unde vadem vicaria ut 
prefcrtur dotat eſt & gaviſum 
fore deber per Vicatios Vicariz 
pred. pro tempore exiſten. 
quodq; decimo quarto die Fe- 
hruarii Anno Regni dicti D'ni 
P.egis d Dnr. Reginæ nunc 
primo quidam Chamberlain 
Hamerſley Clericus fuit vicari- 
us vicgtiæ ptæd ac vicarius 
e juſdem vicariæ continuavit & 
candem vicariam habuit uſque 
devrivationem ſuam pro cauſa 
infetius fſyccificar. videlicet 
quouſque vicaria pred. vacua 
devenit virtute cujuſdam ſta- 
tuti in Harliamento dict' Dai. 
Rogis % Daz. Reginæ nunc 
apud Weſtm. in Com. Middle- 
lex Anno Regni eorund:m 
Dni. Regis & Dna. Reginæ 
nunc primo tent. de abroga- 
tion. Sacramentorum Primatiæ 
& Ligeantiæ Angl. The Oaths 
o' Sup2emacyand Ailegiance, 
& de appunctuand' alia ſacra- 
menta edit. & proviſ. quodque 
præd. Chamberlain Hamer- 
flep prædꝰ decimo quatto dic 
Februarii tunc primo ſupra- 
dicio de continue poſtea ufq; 
pta d. ſuit 
teiſfir. de pred. meſſuagio cum 
pertin' in Dominico fuo ut de 


præſtand. per 


feodo in jure vicari:e ſux pr 1. 
quouſq: pred. Chamberlain 
1 amcraep poſt editionem ſta- 
ruti præd. c ante primum di- 
em Auguſti Anno Dni. 1689. 
in ſtaturo præd. mentionar, ſeu 
codem primo die Auguſti {cu 
unquam poſtea hucuſq; non 
præſtitit ſacramenta Anglice 
did not take the Oaths, per 
ſtatut. illud appunctuat. fore 
quod præd. 
Chamberlain Hamerſlep vi- 
gore ſtatuti prad. de vicaria 
præd. iplo facto deprivar. ſuic 
& vicaria illa vacua in lege de- 
venit quodq; infraſcript. Ed- 
mundus Budd Clericus ad- 
runc exiſten, presbytet ſecun- 
dum leges & ſtatut. hujus Reg- 
ni Angliz debite ordinat. poſt 
finem ſex menſium 2 
computation. viginti & octo 
dierum pro quolibet menſe 
computat. poſt præd. primum 
diem Auguſti prox. ſequen. & 
ante finem ſex menſium ſecun- 
dum Computation. Calendar. 
computat. Anglice Calendar 
Months poſt eundem primum 
diem Auguſti prox. {cquen. 
ſcilicet 29 die Januarii Anno 
primo ſupradicto ad vicariam 
pred. ptæſentat. inſticur. & in- 
duct. ſuit & omnia quæ per le- 
ges & ſtatut. hujus Regni Ang]. 
requiſit. vel neceſſar. fuer. ad 
iplum perſectum incumben. 
d cir vicariæ faciend' (ſi præ- 
dicta vicaria predifto tempore 
pelentation. in{liturion. & in- 
du ion. præd. vacua fucrit) 


debita 
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debita juris forma fecit & per- 
implevit qui quidem Edmun- 
dus Budd poſtea ſcilicet eodem 
viceſimo nono die Januarii in 
meſſuagium præd. cum pertin. 
intravit & fuit indeſcifit'prout 
lex poſtulat. Et fic inde ſeiſit 
exiſten' przd'Edmundus præd. 
decimo die Martii Anno ter- 
tio ſupradicto dimiſit præd. 
Thomæ Burton Meſſuag. præd. 
cum pertin' habend* & occu- 
pand* meſſuagium præd. cum 
pertinen* przd' Thomz & Aſ- 
ſign' ſuis ab infraſcript. feſto 
Sancti Michaelis Archangeli 
tunc ult* przterit.pro & duran' 
infraſcript'terminoquing;An- 
norum extunc prox ſequen 
plenar* complend. & finiend' 
quodq; idem Thomas Burton 
poſtea ſcilicet eodem decimo 
die Martii Anno tertio ſupra- 
dicto in meſſuagium præd cum 
pertin' intravit &fuit inde poſ- 
ſeſhonat' prout lex poſtulat 
quouſq;przd.RobertusWood- 
ward eodem decimodie Martii 
Anno tertio ſupradicto vi & 
armis in meſſuagium præd. cum 
pertinꝰ ſuper poſſeſſionꝰ præd 
Thomæ Burton intravit & ip- 
ſum a firma ſua infraſpecificat” 
ejecit proutidem Thomas Bur- 
ton interius verſus eum que- 
ritur. Sed utrum ſuper tota 
materia pred. ſuperius in for- 
ma prædicta compert. vicaria 

prædicta tempore preſentati- 


on inſtitution' & induction 
pred. vacua fuit necne Jur'pe- 
nitus ignorant & inde petunt 
adviſament' & conſideration” 
Juſtic' & Curiz hic & ſi ſuper 
tota materia præd' per Jur' 
prædꝰ in forma præd. compert 
videbitur eiſd' Juſtic & Cur hic 
quod vicaria prædicta præd. 
tempore preſentation” inſtitu- 
tion' & induction przd'vacua 
fuit tunc iidem Jur* ſuper ſa- 
crament' ſuum præd. dicunt 
quod præd. Robertus Wood- 
ward eſt culpabilis de tranſgr. 
& ejection. præd. prout præd. 
Thomas Burton interius verſus 
eum queritur & aſſidunt damp- 
na ipſhus Thomæ occaſione 
tranſgr & ejection. præd. ultra 
miſ. & cuſtagia ſua per ipſum 
circa ſectam ſuam in hac parte 
oppoſit. ad duodecim denar & 
pro miſ. & cuſtag. ill. ad 53 8. & 
4 d. & ft ſuper tota materia 
pred. per Jur* præd. in forma 
præd. compert' videbitur eiſd. 
Juſtic & Curꝰ hic quod vicaria 
præd. tempore przſentation” 
inſtitution' & induction præd. 
non vacua fuit tunc idem 
Jur. ſuper ſacrament ſuum 
præd. dicunt quod præd. Ro- 
bertus Woodward non eſt 
culpabilis de tranſgr. & eje- 
ction. præd. prout præd. Ro- 
bertus interius pro ſe placi- 
tando inde allegavit. Et quia 
&c. 


Burton 
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Burton verſus Woodward. 


Pon a ſpe ial Aerdict in Ej:ctment the Caſe was thus: Show. 368. 


The aicaridge of Burton Daſſet was a Uicaridge en- 
dowed, to which the Meſſuage now in Queſtion did belong, 
That on the 14 Day of February, r Willielmi, one Cham- 
berlain Hamerſly was Uicar thereof, who was depꝛived foz 
not taking of the Daths by a Statute made Anno primo of 
the King and Queen. ES 
That the Lefloz of the Plaintiff after ſix Lunary Months to 
be computed from the firſt Day of Auguſt, &c. was pzeſent- 
ed, inſtituted and inducted to the ſaid Aicaridge; but whe- 
ther it was void oz not at the Time of ſuch Pzeſentation 7 
was the Queſtion. 


And this depended upon the Conftruction of a Paragraph 


of the Statute made koz abzogating of the Paths, and ta- 
king of new ones. 

And be 1t enacted, &c. That if any Archbiſhop oz Biſhop 
o2 any other Perſon now having any Eccleſiaſtical Dignity, 
Benefice oꝛ Pꝛomotion, ſhall neglect oz refuſe to take the 
Oaths, &c. in ſuch manner as is therein directed befo2e the 


ſiꝛſt Day of Auguſt 1689. every ſuch Perſon and Perſons 


ſo neglecting oꝛ refuſing ſhall be, and is, and are hereby de- 
clared and adjudged to be ſuſpended from the Execution of 
his oꝛ their Office, by the Space of fix Months to be accoun⸗ 
ted from the firſt Day of Auguſt. And if the ſaid Perſon, 
& c. ſo having negleced o2 refuſed ſhall not within the ſaid 
fix Months take the Oaths in ſuch Manner. Court oz Place, 


as they ought to Have taken the ſame befoze the ſaid Iſt of 


Auguſt, then he. & c. ſhall be ipſo ſacto depzived, Kc. 


counted Calendar Months; then the Plaintif had no Title, 
becauſe the Church was all that Time full of Hamerſly. 
Jt was argued fo2 the Plaintiff that thoſe ſhall be ac- 
counted Lunary Months; fo: in all Statutes whore the Moꝛd 
Month is uſed the legal Computation (all be 23 Days. 


ow if the fix Months appointed by this Act wall be ac- 


As where an Jnfozmation was bzought fo2 uſing of an 2 Roll Abr: 


unlawful Game 7 Months upon the Statute of 3; H. 8. it 
hath been held. That theſe Months ſhall be accounted by 
23 Pays to each Month. | 


Dyer 218. 


33 H. 8. 


Cap. 9. 
So upon the Statute of Enrollments, by which tis enact- Cr. Eli: 


in wꝛiting, and enrolled within ſir Months after the Date 
thereof, there it (hall be alſo accounted 28 Days, 


In 


cd, That no Freehold oꝛ Inheritance ſhall paſs but by Deed 5.8. 


— 
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une 


2 Cro. 167. 


Econtra. 


In 1.ke Manner, where a Lect is to be geld within a 
Month after Eaſter and Michaelmas, that Month (hall be 
likewiſe acc unicd 28 Day. | 

Jt was argued on the other Side, that Months generally 
ſpcakirg ſhall b accounted in the legal Conſtruction 28 
Days; but where an Ac of Parliament doth relate to Lay: 
men. it all be conftiued accozbing to the uſual Account 
amongſt them. viz. 28 Daps. | 

And where it relates to Eccleſiaſtical Perſons, as in this 
Caſe. it hall be accoꝛding to their Computat ton. 

*Tis true the foꝛmer of theſe Caſes uſually happens, be⸗ 
cauſe th:re are moze Laymen than Churchmen. and foz 
this Reaſon and upon this diſtinction the Auttoꝛities cited 
on the other Side are Law. 

Now here 1s an Act of Parliament relating only to Ec- 
cleſiaſtical Perſons, by which Att a certain and determinate 
Time is limited fo2 a Thing to be done, the Neglect where- 
of being penal, it ſhall be accounted accozding to their 
Months, and not by 28 Days. 

As fo2 inſtance in the Caſe of a Lapſe, upon a Quare Im- 
pedit the ſix Months ſhall be accounted accoꝛding to the 
Calendar: So upon the Statute 2 & 3 Ed. 6. cap. 13. which 
gives a Conſultation if the Suggeſtion is not pꝛoved by 


two Witneſſes within fix Months next after the Pꝛohibition 


granted: And it was never adjudged otherwiſe when the 
Thing related to Eccleſiaſtical Perſons, and very often 
where tit doth not concern them, as upon the Statute of 
H. 4. foz ſuppꝛeſſing Riots. which gives the Juſtices Au- 
thozity to enquire of Riots within a Month after the Of- 
fenders are departed, & c. which ſhall be conſtrued accoꝛd⸗ 


ing to the Almanack Months. and not by 28 Days. 


The very penning of this Act may be a good Inducement 
to ew that the Makers thereof were of this Opinion; fo 
there is a Time given to all Eccleſiaſtical Perſons to come 
in and take the Oaths, viz. befoze 1 Auguſti, otherwiſe to 
be ſuſpended : This is not ſo much a Puniſhment as an 
Admonition that they may keep their Dignities by a far- 
ther Compliance with the Law; then a Day is given which 
is a Day of G2ace and Favour, to which a Penalty is an⸗ 
nered in Caſe of not complying ; ſo that they ſhall have the 
longeſt Day to conform to this Law, and therefoze the 
Conftruction of theſe Moꝛds ſhall be accoꝛding to the Sub- 


jett⸗ matter, as if J am to pay Money on the firſt Day of 
Michaelmas 


Addition of theſe woꝛds which follow, viz. containing 3 Acres 
of Land, doth not make it moze certain. 


— 
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Michaclmas Term, it ſhall be paid the firff Day in full Term, 
and not on the Eſſoin-day which in legal Conftrucion is 
the firſt Day of the Term. Adjournatur. 
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Knight verſus Symms. 


Jectment fo2 five Cloſes called Furlong containing 20 4- n .., 

cres of Arable and Paſture, to Have and to hold the afoze- 1 Show. 338. 
ſaid Cloſes of Land, &c. Upon not Guilty pleaded the Plain- | 
tiff Had a Aer dia, and it was moved in Arreſt of Judgment, 
fo: that he ought to demand ſo manr Acres certain of 
Arable and ſo many of PaTuxe ; and pon this very Ex⸗ 
ception a Judgment in Tjectment was reverſed upon a 
Writ of Erroz bꝛought in this Court, viz. 

The Plaintif declared of a Meſſuage and 40 Acres of Land Ciro. Car. 
Meadow and Paſture thercunto belonging, and did not diſlin- 573. 
guiſh how much of each. 

Savell's Caſe is expzeſs, that an Ejectment will not lie of 1 Rep. 38. 
a Cloſe, but it mult be of a certain Number of Acres, and 
the Nature of the Land muſt be particularly expꝛeſſed. 

Jt has been held that tho an Ejectment would not lie de 
uno clauſo generally, becauſe the Sheriſt cannot tell of what 

to deliver Poſſeſſion 3 yet where a Name is given to the Cloſe 

withaut ſetting out the Rum ber of Acres, cis well enough ; 

and this was the Eaſe of Jones and Howell in Cro Eliz. 235. 

But in the ſame Book, and Hut two Pears afterwards, 

it was ruled, that it would not lie ol a third Part of a Cloſe, Cro. Eliz 
tho a Name was given to it; andithe Reaſon there given 338. 
was, becauſe an Ejzectment is in Nature ot᷑ a Præcipe, which 

mutt contain a certain Number of Actes. = 

But that which comes nearer to the Caſe now in Mueſti- 8 
on is. That of Weeks and Sparrow, which was an Ejen ment C 435. 
of two Cloſes called Gulwel, containing 3 Acres of Land, 
and did not ſhew what each Cloſe contained, which was held 
good becauſe the Quality of the Land was mentioned: 

But Juſtice Houghton was of another Opinion in that Caſe, 
which ſeems to be very reaſonable; fo2 if an Ejectment 
will not lie de uno Clauſo, becauſe of Incertainty; the 


An Ejectment de caſtro villa & terris in Kilborough ſeems to be v. 1 118. 


certain enough to deſcribe the Thing demanded, in oꝛder to style 202. 
recover the Polleſſion ; x was held to be too n 
ö an 
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and upon which no Haberi facias could be awarded, and 
theretoꝛe inſufficient. 


Serj. Tremaine contra: If there is ſuch a Certainty of 
which the Sheriff map deliver Poſſeſſion, tis well en. ugh, 

Jn Savel's Caſe there was neither the Quantity oz Quali⸗ 
ty of the Land deſcribed; but Here is both: Tat was an 
Ejectment of a Meſſuage and a Cloſe called Dovecote Cloſe 
containing; Acres, but doth not ſay whether Land, Mea⸗ 
dow, oz Paſture, &c. 
This Action is in Nature of a Trepaſs, and therefoze it 
will lie de uno pomario, oz de una domo; but tis not doubt- 
ed but it will lie de uno meſſuagio five tenemento, with this 


addition, viz. vocat. the Black Swan. 


Curia. All the Certainty in this Eaſe is the Addition of 
the Name called the Long Furlong; without thoſe Moꝛds the 
other are very uncertain. 


 NowNames of Places are neither neceſſary oz material in 
giving Poſſeſſion, becauſe they often change with the Pꝛo⸗ 
pꝛietoꝛs; and the Sheriff mult ha ve ſufficient Notice out 
of the Recoꝛd it ſelf to give Poſſeſſion. 

Tis a Doubt whether an Ejectment will lie of a Cloſe, 
giving it a Name without adding the Number 02 — 
of Acres; foz if an Afltze ſhould be brought de uno calu 
vocat. Black-acre, tis not good. 

But here tis very uncertain, fo2 the Plaintiff did not 
ſhew how many Acres of each in Paſture and Meadow; 
and then to ſay habendum clauſa terræ is pet moꝛe uncertain; 
fo: tho theloꝛd terra in legal Acceptation compꝛehends Ara- 
ble Land, yet it doth not relate to Paſture; ſo nothing is 
ſaid of that: And fo2 thoſe Uncertainties the Judgment 
= reverſed after two Potions in Trinity Term follow- 


* 
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Loder vcrſus Snowden. 


Nen Apxcal of Murder the Arit was returnable a die , S. 6. 
Paſchz in quindecim dies but there being a Detect of Pleig:- 
es, and that being returned by t. e She:iff, the Appe laut 
came into Cour?, and by His Counſel pzaxeo that he mg t 
find ©ur-tics, &c. | 

Qn2rto die poſt the AppeUant appeared per Attornatum, and 
then the Detendant was arraigned. 

Serj. Pemberton took Exceptions to the Declaration, and 
p2aped that the Detfendant might be diſcharged, becauſe 
che Appeilant appeared by Attorney, which in this Caſe 
could not be; and therefoze it was no Appearance, and if 
ſo, tis a Diſcontinu nce of the Suit upon Reco2d. 

The Court having takin time to conſider, tue Appellee 
was bꝛought to the Bar a ſecond Time, and then the Ap⸗ 
pellant was there in Perſon, and Sureties were taken, 
but the Filing of the Warrant of Attozney was rejected; - 
then the ſame Exception was moved as befoze, viz. That 
an Appeal being of a different Nature from other Actions, 
it ought to be in propria perſona ſua inſtanter appellat, and not 
per Attornatum; ſo that there being an Jntermiſſion, the 
whole is diſcontinued, and the Court gives no Day over. 

'Ttis true in an Appeal of Mayhem, where the Plaintiff 2 In. 3:3; 
did appear by Attozncy (as in this Caſe ) the Defendant 
p2ayed, That he might be demanded, which was done, and 
he not appearing in propria perſona, was nonſutt. ” 

But the Law is not that the Appellant ſhall be demand: 
ed of Neceſſity, becauſe tis incumbent upon him to p20- 
ſ-cute his Appeal; and if there is any Laches in him, 
then 'tis a Diſcontinuance ; and if he is demanded at anp 
Time, and doth not appear, the Court will then recoꝛd 
2 Nonſuit, koꝛ the Appellant muſt be all the Term in 

durt. 

There is a Pꝛecedent in Raſtall's Entries, where Judg⸗ fol. 46. c. 
ment was given againſt the Widow fo2 want of a Decla- placit. 1. 
ration the firſt Day of the Term; and therefoze the Appel- 
lant having now failed in his Aaton there can be no A- 
mendment, it being in an Appeal of Death, where no 
ſuch Favour is given cither by the Statute oz Common 


O 2 Curia: 


2 Inſt. 313; 
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Curia. Tho the Declaration is void in it ſelf, pet tis 


not all one as if there had been no Declaration; tis oniy 
void ſo far as not to oblige the Defendant to make An⸗ 
ſwer to it; the Appeal may be arraigned again, eſpecially 
the Appellant being the ſame Day in Court, and the whole 
Term ſhall be taken as one Dap. 

The Defendant upon thc Arraignment ſhould have pꝛayed 
that the Plaintiff might be demanded, becauſe he could 
not appear by Atto2ney, and then if he Had not appeared 
in perſon be ſhould be nonſuited. 

3 not arraigned again, but the Secondary read 
the Uecozd. 

The Defendant payed Oyer of the Writ and Return. 
which was returned, and read, and then by his Counſel 
moved that it might be entred as it was, and that Contt- 
nuances from Time to Time might be entred in Regard he 
was going into the King's Service which was granted. 
Then he pleaded a Conviction of Manſlaughter, which was 
inſiſted on to be a good Plea in Bar to an Appeal of Mur⸗ 
der, &c. and had his Clergy, &c. and pꝛaped that his Plea 
might be allowed. 

t was read by the Secondary. 


3 Mod. 136. The Cate of Goring and Deering was now cited, where it 


was the Opinion of 10 Judges. that a Man indiced foz 
Murder. and found guilty of Panflaughter, the Conrt 
ought not to ask him what he had to ſay, &c. thereby to 
let him into the Benefit of his Clergy, and this foz the 
Advantege of the Perſon who intends to bzing an Appeal. 
Tamen quære, foz the Law ſeems to be otherwiſe. 


Rex werſus Roberts. 


1 Show. 389. 41 fo2 Extortion, ſetting fozth, That there is a 


Common Paſſage and Ferry-boat, &c. foz tranſpo:ting 
of People and Cattle, 8&c. from ſuch a Place. &c. 


That the uſual Rate fo2 the Paſſ«ge of a Man and a 


Hoꝛſe was a Penny, and foz a Scoze of Seep 2d. &c. 
That the Defendant being the Common Boatman, did 
carry at certain Times ſeveral Perſons, and ſeveral Sco'e of 


Sheep, and that during chat Time he did extoꝛt de quibuſdam 
ignotis, 
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ignotis. fo2 the Ciſe of the ſatd Boat in pa ſiina over. &c. viʒ. 


pro tranſportatione cujuſlibet equi 2d. & pro quibuſhbet viginti ovi. 
dus Anglice Scoꝛe of Sheep 4d. & ſic ſecundam ratam, &c. 


The Defendant was found guilty, and now ſeveral Ex 
ceptions were taken in Arreſt of Judgment. 
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(1.) *Tis not ſa/d from whom he extoꝛted thoſe Sums, 
but oniy de quibuſdam ignotis. 


(2.) No Time certain was mentioned when the Wrong 
was done. 


3.) *Tis not ſaid how many Scoꝛe of Sheep were carried 
over. 02 that the Defendant carried any, but onlp that he 
took foꝛ every Scoze, &c. 


Like Marrin van Henbeck's Caſe againſt whom an Jifoz- 2 Leon 48. 
mation was bzought upon the Statute of 18 H. 6. which 18 tl. 6. 
requires that all Pipes of Mine wall be gauged, &c. befoze *7- 
they are ſold, and that ſo much of the Pꝛice as it wants in 
Meaſare ſhall be abated, on Pain to foꝛfeit the Ualue to the 
King and Jnfozmer ; and foz that the Defendant had ſold 
ſeveral Pipes of Mine, none of which contained 126 Gal- 
lons, and that he had not abated, Kr. but did not ſpe hom ,,. 37 
much was wanting in each pipe. and foꝛ this ReaſonJudg- 
ment was againſt the Inkozmer. 


Econtra. *Tis not material to name the Perſons from 
whom the Defendant extozted Monep. cis ſufficient : che 
number was ſet fozth : And therefoze an Andictment that A. Cro. Car. 
cum viginti ſeptem aliis engroſſed, &. has been held good: 380. 

Nay tho the Number ſhould not be ſet fozth, vet it ſeems 
well enough, becauſe the Erime is the Taking, and when 
the Fact 1s found, 'tis not material from how many he 
took z the Uerdict finds the Taking unlawfully, which could 
not be if the Cauſe Had not been ewed. 

The Law was very nice in Indiaments till my Ld. Dyer's Dyer 95: 
Time, bur he held that an Jndictment quod (the D:fendant) 
felonice cepit bona cujuſdam ignoti was ſufticicnt ; and the Rea- 
ſon given by the Book was, becauſe the Goods may be car- 
= ne another County, and ſo not known who had the 

20pcrty. | 

So here the People may live in remote Parts, who have 
been carried over the River, and the Jnfozmer map not 
know who they are, oz whither they are gone. 


dg 
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2 Cro. 365. 


5 Ed. 6. 
cap. 14. 


Cra. Car. 
314. 


mmm 


25:9the ſccond Objection, That no certain ©:imec 1s men; 
t.oncd. &c. it was ſaid that was not material alter a Cit: 
dict: Jt migat be a good Exception uvon a Demurrer. 

As fo2 inftance, the Staiute of 2 Jac. 1. requires that a 
Popiſh Lecuſant convict, wo ſhall cutorm and go to 
Church, ſhall with:n the farf Pear after his Conkoꝛmitp, 
and every Pear afterwards, receive the Sacrament, 02 o⸗ 
therwiſe foz the ſaid firſt P:ar he foztcits 20 l. the ſecond 
Pear 401. and every Pear afterwards 60 l. and ik doth re⸗ 
cei ve it one Pear and negleg the next Pear, and fo once a 
Pear, then (02 every Pear he is to fo2fcit 60 J. 

An Inkoꝛmation was bꝛought upon th s Statute. ſetting 
fo:th, That the Defendant ſeipſum conformavit, being a Re- 
cuſant convicted in due Form of Law, but had not received the 
Sacrament fo2 3 Pears, &c. Upon not guilty pleaded, the 
Inkoꝛmer had a Uerdic, and it was held, That the Inkoꝛ⸗ 
mation was well enough, tho' no certain Time of the Con⸗ 
viction was ſet fozth, no2 befoze whom, &c. but the Court 
allowed it to be a good Erception upon a Demurrer. 

Then as to the third Objection, tis not material to ſet 
foꝛth the number cf Sheep becauſe the Taking is the Offence 
which is found by the Jury, as afozeſaid; and the Jnfoz- 
mer being a Stranger, tis enough upon Evidence to ſhew 
the Fac, and not to ſet it fozth particularly in the Jnfoz- 
mation. | 

And where a fichmonger was indicted foz engroſſing Fiſh 
ea intentione to fell them again contra formam Statuti, &c. 
which is at unreaſonable Pꝛices. 

Now tho a Ffichmonger cannot be within that Statute, 
oꝛ ſaid to be an Ingroſſer, buying Fiſh only, which is his 
Trade ſo to do; pet if he Regrate, that is, buy Fiſh in a 
Market. and ſell it again there oꝛ within 4 Miles at unrea- 
ſonable P2ices ; he ſhall be within that Statute, being in⸗ 
dicted, that he bought ea intentione ad revendendum contra for- 


mam Statuti, which mult be that he engroſſed, and did not ſell 


koꝛ a reaſonable Paice ; fo2 if he did, it would have been 
given in Evidence to the Jury, but the Fan was otherwiſe 


pꝛoved to them, and therefoze the certain Matter need not 
be ſet fo2th. 


2 Cra 24. So an Jnfozmation per viam corruptæ barganiz & Chevian- 


ſiæ fact. the Defendant did receive ſo much. &c. now tho? the 
Bargain was not certainly ſet fozth, pet the Receipt being 
p20ved to the Jury, that was held ſufficient. 


I As 


—_— 
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As to Van Henbeck's Caſe it doty not appear by the Re⸗ 
pozt, whether Judgment was given after Uerdict, oz up⸗ 
on a Demurrer; but be it as it will his Offence was againſt 
a Statule, but this is an Oftence at the Common 1. w. 

An Jndictment againſt an Innbolder upon the Statute 2 Co. 609: 
of 13 R. 2. and 4 H. 4. fo2 that he exiſtens communis ſtabularius 
vendidit diverſis ſubditis infra domum manſionalem. De wigs 
found guilty, and it was moved in Arreſt of Judgment 
that ſelling in His Manfion-houſe diverſis ſubditis is no Offence 
if it was not in an Inn, and to his Gueſts ; yet the Indict⸗ 
ment was held good, 


Curia. Every Taking is a ſeveral Offence and Extoztion, 
and here are a whole Heap of Offences put together. It 
map be as well ſaid that an Jndicment foz Battery will 

be good, ſetting fozth that the Defendant beat ſo many of 
the King's Subjects between ſuch a Day and ſuch a Day. 

The Eaſes cited by the Eounſel fo2 the Inkoꝛmer, will 
not warrant this Judgment. | ; 

As to that upon the Statute of Recuſancy, tis very un- 
certain, becauſe tis not caid wen the Defendant was con- 
victed, 02 when he conkoꝛmed, and therefoze that was now 
held to be no Law. | 

The other Caſe of the Fiſhmonger was d upon 
the Purview of the Statute againſt foꝛeſtaluung and re- 
grating ; ea intentione ad revende, dum, is well enough, and 
the Defendant to excuſe Himſelf ought to gone 
ſome Evidence at the Trial to bzing himſelf within the 
P2oviſo of the Act, viz. That he dwelled within a Mile of 
the Sea, and bought the Fiſh to ſell at reaſonable Rates. 


The Judgment was ſtayed, 


Then a Motion was made, that the Defendant might 
be bound to the Good Behaviour. ſeveral Afidavits being 
produced that he continued his Extoꝛtion to that Time; 

ut it was dented. 


— 
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Barſdale verſus Drew. 


WE of Erro2 upon 8 Judgment in the Common 
P'e:s, and the Judgment was affirmed in B. R. 

The Plaintif brought a Certiorari to remobe the Recogni- 
rance [t ſelf intothis Court, which was given in C. B. upon 
the Allowance of che Writ of Erroz, ſo that he might ſue 
out a Scire facias aga inſt the Bail. 

But it was alledged, that B. R. could not grant ſuch a 

Writ, becauſe the Recognizance is a Recoꝛd, which is not 
to be removed by Certiorariz fo2 that only removes tenorem 
Recordi, and not the Recoꝛd it ſelf. 
A Certiorari like this was bzought in Eaſter Term, 10 Eliz. 
to remove the Recozd of a Uerdict cout of the Common Pleas 
in oꝛder to bzing an Attaint againſt the Jury; but it was 
diſattowed fo2 this Keaſon, viz. That no ſuch TUrit had 
ever been aflowed; fo2 the Clerk of the Treaſury in the 
Common Pieas unon the Removal of the Record itſelf makes 
this Entry, viz. Quod Recordum removetur virtute brevis de 
certiorand. which removes oni tenorem Recordi. 

Now although Mz. Fitzherbet ſeems to be of another 
nion. where he ſays, That if a Man recover in an Aſſize of 
Novel diſfeifinbefoze the Juices of Afltze, and befoze Erecu- 
tion the Record is removed into the Chancery by Certiorari, 
he 'titiry then ſend it into the King's Bench, &c. but this 
mutt be intended where a Writ of Error is depending. 


Econtra. Bail in inferioz Courts is taken upon the 
Koll it ſelf, and ſo part of the Recoꝛd; and therefoze when 
that is removed. the Necognizance muſt come with it; and 
upon the Mirming the Judgment, a Scire facias may be 
brought in B. R. again the Bail, who cannot plead Nul 
tiel Record, becauſe the Recognizance is well removed, 
But in the Courts at Weſtminſter the Recognizance is 
taken by it ſelf, and is no Part of the Recoꝛd upon the 
Roll; and therefoze a Certiorari may be to remove it, tho 
t cannot remove the Recoꝛd it ſelf: And it was allowed 
reofdingly, 

3 


Dyer 275. a. 


Ad. 213. 


Chievly 


. M4. N eren 


—B 
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Chievly verſus Bond. 


Hill. 3 Willielmi, Rot. 307. * 


N Action on the Caſe was bꝛought 8 1 Show. 241! 
A's — Defendant to pay a Bill ot᷑ Exchange dꝛawn 14 1 
"Che Defendant pleaded the Statute of : Limitations, the 
Moꝛds of which Statute are, That all Actions of Treſ- 
paſs, 8c. all Artons of Accompr, and upon the Caſe (other 
than ſuch Actions which concern the Trade of Merchandize between 
Merchant _ Merchant, their FaQtors or Servants) ſhall be 


bꝛought. &c. 
Plaintiff replied, that the Bill was a negotiating vill, 
and that it was upon an Account between Merchants, &c. 
The Defendant demurred, and had Judgment, becauſe und. 124; 
the — 4 excepts only Accounts which are current between 
is bzought — — der Male . a. tar 
no Account current, but ſtated. 8855 


0 . 


Caſesio Par: [N 


Hament. 35 


DE 


Term. Sanct. Trin. 


Anno 4 Gulielmi & Mariz Regis & 
eginz in Banco Regis, 1692. 
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Philips verſus Bury. 


| N. Colmer a Fellow of Exeter College in Oxon, was 
3 expelled by 22. Bury the Rectoz, &c. fo 'Jncantt- 


of Exeter, who is the Viſitor of the College: Ye 
received the Appeal, and granted an Inhibition to any fur: 
ther Pzoceeding againft the Appellant, and made an Oꝛ⸗ 
der requiring the RKecto2 and Fellows to give an Account 
of their P2oceedings, Sub peena juris & contemptus. 

This Sꝛder was ſerved upon the Rectoꝛ and Fellows, and 
then he ſent a ſubmiſſive Letter to the Biſhop, and no far- 
ther Pzoceedings were had fo: four Months. 

Afterwards D. Maſters was commiſſionated to determine 
this Appeal in a fozmal Uiſitation, foz which pupoſe a Ci⸗ 
tation was fixed on the Chapel⸗dooꝛ of the College. requi- 
ring the Rectoz, &c. to appear on Saturday 23 Martii 1683. 
He appeared acco2dingly, and tendꝛed a Pꝛoteſtation, but 
the Commtiflary pꝛoceeded to give Sentence fo: Mꝛ. Colmer 
to de Hſtozed, and awarded him 20 Marks fo: Coſts. 

Some time after this Sentence the Nectoꝛ and Fellows 
p2oceeded _m M2. Colmer (ag pzetended Fellow) 
fo2 another Act of Jncontinency, who appealed again to 
the Biſhop, and he received the Appeal a ſecond Time, 
and reſolved upon a QAUiſitation in Perſon, and in 


D2der thereunto he ſent a Citation to the College, bags 
3 ay 


nency the ſaid Pz. Colmer appealed to the Biſhop 


Q- 3 & Aer wo Aoocugg. Do 


| 
| 
; 


— 


May 16. 1690. and came himſelf to viſit on the 16th of June 
following. 

hen he came the Chapel-doozs were wut againft him, 
Chen he appointed another Uiſitation on the 24th of July ſol⸗ 
lowing, and coming thither the RKectoz and fellows tender- 
cd a Pꝛoteſtation under the Common Seal, becauſe by the 
Statutes of the College he was to viſit but once in five Years, 
and having viſited ſo lately by his Commiſſary he could 
not come again ſo ſoon. 

cahereupon the Biſhop ſuſpended 5 of the 7 Senioꝛ fel- 
lows (having ſuſpended 11 in all) and reſtozed Mz. Colmer, 
and pꝛoceeded to depzive the Kecno2, and then / of rhe Se- 
nioꝛ fellows, who were to after the Suſpenſion of the other, 
choſe Mꝛ. Painter to be the Recoz, | 

D2. Bury continuing ſtill in Poſſeſſion, the Leſſoz of the 
Plaintiff bzought an Ejectment of a Welluage in Oxon 
upon the Demiſe of William Painter, &c. _— 

The Defendant pleaded, that the Meſſuage in the De- 
claration, &c. is the Freehold of the College, and that he be- 
ing Rectoz thereof did enter in Right of the ſaid College, &c. 
and traverſed that the Leſſo2 of the Plaintiff was Reco; 
at the Time of the Demiſe, 8c. 

The Plaintiff replied, That the Meſſuage did to 
the College, and that he was Recoz2 at the Time of the 
Leaſe made, & hoc petit quod inquiratur per patriam, and being 
at Jfue, the Jury found a ſpecial Uerdict, viz. 

That Exeter College is a Body inco2pozate (founded by 
Walter Stapleton) by the Name of Rectoz and Scholars, &c. 
and that ſeveral good Laws were made by the ſaid Foun- 
der foꝛ the better Government of the ſaid College; and a- 
mong the reft they find that every Scholar is enjoined to 
take an Oath befoze the Bectoz, &c. to obſerbe the ſaid 
Laws, and if he ſhall be expelled, never to appeal. 

That the Bichop of Exeter foz the Time being was by a 
Statute of the ſaid Eollege conftituted the ozdinary Uiſitoz 
thereof. by which it was directed at what Time he would 
vifit, viz. when required by the College. and de quinquennio 
2 quinquennium ſemel per ſe vel Commiſſarĩium ſuum ſi non requi- 


us. | 
That at the Time of Mꝛ. Colmer's Appeal the ſaid Bi- 
Gop was Uiſito: thereof. Then they find ſeveral Statutes 


made by the Founder. and amongſt the reit the Statute 


de viſitatione, ag afozeſaid. 


P 2 They 
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They find another Statute, by whic.1 tis pꝛov ded. That 
if tre B17;9p p2oceed to Deprive the Keno? 02 Expel any 
Scholar, that if they cannot acquit themſely s of the 
Charge aga nſt them, then amoveantur ſine appellatione vel 
ulteriore remedio dummodo ad expulſionem ſcholaris concurrat 
conſenſus Rectoris & trium ex ſeptem maxime ſenioribus tunc in 
Univerſitate præſentibus; & ſi AD AMOTIONcM RECTOR:S per 
hujuſmodi EPISCOPI COMMIS ARIUM etiam conſentientibus qua- 
tuor ex ſeptem maxime ſenioribus ſupradidis. 

They find anoiher Statute entitled Propter quas cauſas Re- 


| tor ab officio privari debet, in which Statute ſeveral Cauſes 


are particularly named, and by which 'tis directed in what 
manner he ſhall be removed viz. He hall be admoniched by 
the Sub-Recto2 and five Senioꝛ Fellows quietly to depart, 
which if he refuſe (within a certain Time therein limited) 
then that the Biſhop ſhall be acquainted with it, who is 
empowered to hear the Accuſation, and if he find it true, 
to remove him from his Office, ce. oo 

They find the Charter of Queen Elizabeth, by which it 
was inco2pozated de novo, and being a Hall befoze was then 
made a College. 

They find that befoze the Leaſe made, James Colmer wag 
conviaed befoze the Rectoz of Jncontinency, there being pꝛe⸗ 
ſent alſo at the ſaid Convia ion, the Sub⸗Rectoꝛ and five 
Senioꝛ Fellows of the College; that he was expelled and 
appealed to the Biſhop, who appointed D2. Maſters hig 
Commiſſarp to hear and determine the ſame. 

They find that the Commiſſary came to the College 22 
Martii fo2 that purpoſe, and did fit in the Chapel; That 
Mz. Colmore appeared befoze him, but that the Rectoꝛ did 
not come, but made a Pꝛoteſtation in Writina, ſetting 
koꝛth the Oath of a Scholar not to appeal againſt him for Expulſi- 


on; and therefoze he denied the Authozity of the Commiſſa- 


ry to examine this Matter. 
That notwithſtanding this Pꝛoteſtation the Commiſſary 
did p2oceed to hear and determine the Fact ex parte, and res 
That afterwards upon the ſecond Removal of Colmer, the 
Biſhop iſſued fozth a Citation fo2 a general Uiſitation on 
the «6th Day of June following; That he came to the Col- 
lege, and was hindꝛed by the Poꝛter from entring into the 
Chapel, which is locus viſitationis ; that the ſaid Pozter was 
then under the Power of the Rectoz, who departed re 
infecta. 


1 That 
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That the Biſhop ſummoned another Uiſitation on the 


24th Day of July following, againſt which the Kectoz, &c. 
pꝛoteſted (being within the Time) inſiſting on the Statutes 
of the College, which he was bound by Oath to obſerve. 

That the Biſhop received this Pꝛoteſtation. quatenus de 
jure, and that the Rego diſagreeing to this Aiũtation de- 
parted in Contempt of the Court ; That he was ſummoned 
ſeveral Times to appear, and refuſing, was p2onounced 
contumax, and thereupon was depꝛived by the Conſent of 
four of the ſeven Senio2 Fellows not ſuſpended, who were 
then reſident in the Aniverſity. but who were not Sentoꝛs 
but by = — of Dꝛ. Hern, and by the Suſpenſion 
of five others. £ 

That after this Sentence Mꝛ. Painter the Leſſoz of the 
Plaintiff, was choſen Recto2 of the ſaid College, &c. who 
made the Leaſe, &c. | 


This was the Subſtance of the ſpecial Uerdic (which 


was * long) ſo far as neceſſary foꝛ the underſtanding 

theſe Points which were raiſed upon it, which were thzce, 
(i.) Whether the local Statutes of the College did not 

take away that Power the Uiſitoz had to give ſuch a Sen⸗ 

_ = J ? Jf not, 0 4 
2 ) Whether the Concurrence of any other Perſon was 

neceſſary to ſtrengthen his Authozity? - | 

4 22. Uhether this Sentence was examinable in any other 


As to the firſt it was agreed, That tho by the Statutes 
of the College the Biſhop had Power to make a fozmal Ut- 
fitation only de quinquennio in quinquennium; yet theſe 
Moꝛds are not reſtrictive of his Power: but directive to him: 
koꝛ eo nomine he is a Viſitor, he Hath Power to come at any 
Time to hear Appeals, and redꝛeſs upon Complaints made, 
tho' not to make a fozmal Uiſttation; and this is ſuch a 
Power which cannot be reſtrained but by negative Words. 

D2, Maſters came not as a Viſitor, but foz a particular 
purpoſe to hear and determine the Appeal of a ſingle Fel- 
low: He was not to viſit thew hole College, his Comiſſt- 
on gave him no ſuch Authozity ; neither can the coming 
of the Biſhop himſelf on the 16th Day of June be called a 
Viſitation. Cis pꝛobable he might have an Intention to 
viſit, but was pꝛevented by the Oppoſition then made to his 


Authozity, 


110 


— 


Trin. 4 W. & M. in B. R 1692. 


* 


being hind2ed did viſit the College. | 
90 co, then his coming again in July muſt be a Uiſita- 
tion warranted by the Laws of the Founder; foz it wag 
in general to hear Complaints, and to redzeſs thoſe Diſoz: 
ders which were made by the fozmer Contumacy of the 
Kecto2 and Fellows; and tis a vain Thing to ſuppoſe that 
the Intention of the Founder, oꝛ of his Laws was that 
ſuch Diſoꝛders ould not be examined till five Pears after. 


wards. 
2d Point. There is no Neceſſity of the Concurrence of 


any other Perſon to ſtrengthen the Authozity of the Biſhop, 


When a Uiſitoz is appointed by the Founder, the co2po- 
rate Body is ſubject to no other Perſon, tis to be gobern- 
ed by him accozding to the local Statutes made and pub: 
liſhed by the Founder; and therefoze the Statute of 43 Eliz. 
which empowers Commiſſioners to vilit Yoſpitals, doth 
pꝛobide againſt their Authozity where any ſpecial Uiſitoz 
is appointed by the Founder. 

In this Caſe the Biſhop of Exeter is appointed by the 
Founder to be Aiſitoz, he is to have the continual Jnſpe- 
tion of this College; this is a Right granted to him with- 
out any Implication of Law; he hath propriam & non alie- 


nam juriſdictionem: oz notwithſtanding he is made by the 
Appointment of another, yet he hath an immediate Autho: - 


rity in his own Right quatenus Uiſitoz, which is veſted in 


him by the Law; he hath the ſame Power which was oꝛi⸗ 


6 H. 7.14. ginally in the Founder, and if any other Perſon ſhould en- 
F. N. B. 42. a. deavour to viſit this College he might have a pꝛohibition. 


Now a Aiſitoz quatenus ſuch hath always a ſufficient Au⸗ 
thozity to depzive without the Concurrence of any other 
Perſon z and this Authozity is not abzidged by the local 
Statutes of this College ; fo2 tho' tis ſaid, if the Biſhop 
p2oceed to deprive the Rector oꝛ expel a Scholar, amoveantur, 
dummodo ad ejus expulſionem concurrat conſenſus ReQoris & trium 
ex ſeptem ſenioribus ; which muſt relate only to the Erpulſion 
of a Scholar; foꝛ tho' the Rector is named, yet certainly this 
Clauſe cannot concern his Deprivation: foz if it ſhould, 
then his own Conſent is required to his own Depꝛivation, 
which is very incongruous. 

The nert Clauſe ts, fi contra Rectorem ad amotionem per Epiſ- 
copi Commiſſarium. &c. There tis true, the Conſent of four 
of the Senioꝛ fellows is requiſite ; but that is only to his 
Deprivation by the Commiſſary, which is not this Caſe ; fo2 he 
was dep2ived by the Viftitor himſelk. 

I 


This 


Authoꝛity, and it would be a very abſurd Thing to ſay, that 


„ e. AS ... ee eee «©. 6. 0 ee a 3 wt me wit SS Av «= © =» 


* 


Trin. 4 W. & M. in B. R. 1692. III 
This appears yet moze plain by the latter end of the 

ot where tis ſaid Non negamus ei (that is ReQori ) 

omnes exceptiones jnſtas, &c. ad dominum Epiſcopum, which 

mult be, that if be is depꝛived by the Commiſſary, he may 

appeal to the Biſhop; which chews that the Power of the 

Commiſſary is reſtrained to the Conſent of the four Sento2 

Fellows, but the Biſhop himſelf by Uirtue of that Power 

which is incident to him as Uiſitoz, hath an abſolute Au⸗ 

thozity to depzive without the Concurrence of thoſe Fel⸗ 


01 Authozity is derived out of that Fulnefs of Power 
which the Founder had in himſelf; 'tis not like any Ju- 
risdiction of the Courts at Law, noz to be guided oz ex- + 
amined by their Rules; tis true, by this laſt Clauſe that 
o2iginal Power which the Bichop had quatenus Viſitor to de⸗ 
p2ive, 8c. may ſeem to be refrained, and that there ought 


to be a Depꝛivation by the Commiſſary firſt, and then an 
A 


ppeal to the Biſhop z foz otherwiſe tis like an oꝛiginal 
O2der made at a Seſſions of the Peace to which any Sta- 
tute directs an Appeal, and therefoze void. 

But the Caſes are not parallel, becauſe a Juſtice of Peace 
hath his Authozity from particular Statutes, but a Uiſitoz 
hath his Power by the Common Law; tis true he is 
-- roy the Founder, but he is veſted with Power by 
Jn the next Place, it would be very abſurd to conſtrue 
this local Statute to extend to the Depꝛivation of the Rec⸗ 
toz by the Commiſſary, and not by the Biſhop, becauſe it 
cannot be imagined that a — can do what the Perſon 
from whom he derives his Authozity cannot do; but ifſuch 
Confiruction ſhould be made, that there muſt be firſt a De- 
pꝛivation by the Commiſſarp, then if he ould refuſe to 
dep2zive oꝛ agree with the Fellows againf the Biſhop, the 
Power of a Uiſitoz would be of very little Fozce, 

But admitting ſuch a Concurvrence of the Fellows necel⸗ 
ſary, tis ſufficiently found by the Uerdic, and ſet fo2th 
in the Pleadings that the Pepꝛivation of the Rectoꝛ was 
with the Conſent of the ſeven Senioꝛs then in the Aniver⸗ 
lit, and the Statute doth not ſay that they ſhall be reſident 
in the College, ſo that tis ſufficient if they are the Seni⸗ 
ozs of ſuch who are then pzeſent ; and it doth not appear 
by the Uerdic, that the Fibe who are ſuſpended. were af- 
ter that Suſpenſion pzeſent in the College; but on the 
Contrary, tis found they were called and did not appear. 


3d Point 
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Dyer 209. 


24 Hl. 8. 
p. 12. 


2d Point. This Sentence is not examinable in any 
other Court. 


This may be enfozced from the Nature of Eleemoſynary 
Cozpozations, and from many Authozities in the Books, 

Now as to the Nature of ſuch Coꝛpoꝛations, they ate by 
Law ſubject to a Aiſitoꝛ, the Ertent of whoſe Power reach- 
es as well to the Head as Members; tis true they Have a 
Freehold, but tis ſub modo. 


The Cnarity was given by the Founder, and thofe who 


artake of it muſt receive it ſubject to ſuch Limitations as 
Perſon to viſit them who is Teſtatoris vices agere, he is made 


fidei Commiſſarium; and tterefoze the Sentence given by 


him mall be pzeſumed to be the Sentence of the Founder 
him ſelf, which cannot be thought unjuſt. eſpecially by 
thoſe to whom his Charity is extended; and if not unjuff, 
then not to be examined elſewhere. 

Then as to the Authozities in the Books, the conſtant 
Courſe Hath been to deny a Mandamus when pꝛaped to re- 
ſtoꝛe any perſon dep2ived oz expelled from ſuch a 12 
tion; and t is no Pꝛecedent in the old Books ot any 
Reſtitution in ſuch Caſe to a Monk, Pꝛioꝛ, &c. 

D. Coveney, Pꝛeſident of Magdalen College, was depzived 
by the Biwop of Winton who is Uiſitoz; He appealed to the 
Nucen in Chancery, and it was reſolved, That it did not 
lie: Fo2 it was not within the Statute of H. 8. becauſe that 
direas to whom Appeals wall be made in Cauſes only of 
Spiritual Juriſdiction; but-a College is not a 45 Co2po- 
rw neither; is the Act of Dep2ivation of ſpiritual Ccg- 
nizance. 

Tis true the Book ſaith, that becauſe there was no Ap⸗ 
prod, ex hoc ſequitur that the Party may have an Aſſize ; 

ut certainly that could never be theOpinton of hows Dyer, 
becauſe the Governour of a College hath not ſufficient Ef- 
tate in Law to maintain an Aſſize: Foz he alone without 
the whole Body aggregate hath no ſole Sefſin o2 Right in 


any thing belonging to the Cozpozation ; therefoze that Se- 


quel cannot be Law. 
But admitting it to be the Opinion of the Chief Juſtice 
Dyer, it ſands üngle by it ſelf without any Authozity to 
ſuppozt it; *tis no Judgment in Law, and my Ld. Hale 
in Appleford's Caſe affirmed, That an Aſſize would not lie: 
And the Keaſon is plain, becauſe where a pꝛoper Court hath 
3 an 


e thought fit to impoſe upon them: He has appointed a 
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an Oꝛziginal Jurisdiction, no other Court will eramine 
their Judgment after Sentence given; fo is Bunting's Cale, Rep. 29.3. 
viz. Jt there is a Sentence in the Spiritual Court to dif: Moor. 165. 
ſolve a Marriage, tho' it be againſt the Reaſon of our Law, 
ret tie Judges uſually give Credit to it, becaute the Court 
which gave the Sentence had the pꝛoper and oꝛiginal Cogs 
nizance ot the Matter. ; f 

The ſame Reaſon is given in Kenn's Caſe which was ci- , Rep. 
ted as a G2ound fo2z the Judgment in D. Widdrington's 2 Rol. Abr. 
Cale, and likewiſe in the Caſe of Allen and Naſh, wyere a 2:9- 
ſpiritual Perſon was dep2ived by the High Commiſſion- 
Court toꝛ a Contempt to the Oꝛdinary generally, without 
ſewing any particular Cauſe, and it was held good; foz 
B. R. gives Credit to Sentences given by pꝛoper Judges. 

Theſe are modern Authoꝛities, but grounded upon foz- $ Ed. 3. 
mer Keſolutions in the Law; foz in 8 Ed. 3. one Shirax was . b. 
Marden of a lay Yoſpital, and depzived by the Uiſitoz, the 
Archbihop being Patron put in Poplington, and Shirax ag 
Warden brought an Alltze, 

The Archbiſhop pleaded, nul tort, &c. and Poplington's Plea 
was, That the Demandant ought not ſue as Warden foz 
he was dep2ived by the Uiſitoz ; and it was the Opinion of 
Herle then Chief Juſtice of the Common Pleas, that whe- 
ther the Depzivation was right oz wzong, it was not exa⸗ 
minable in that Court: Foz if he is depꝛived of his Name 
of Dignity by the Ozdinary, he muſt recover it again be- ;;aq 
foze he hall ſue by that Name. I 

The Court of Marſhalſea ig refrained to 3 ſozts of Actions. Rep. 
viz. To Contracts and Covenants where both Parties are „ b. 
of the Douthold ; to Treſpaſſes when either Party is of the 
Houſbold ; and to other Creſpaſſes within theVerge, when nei- 
ther Plaintiff oz Defendant is of the Pouthold : An Action 
on the Caſe upon an Aſſumpſit was bzought where neither 
of them were of the Youſhold ; the Plaintiff recovered, and 
the Bail of the Defendant was taken in Execution. who 
bought an Action of Falſe Jmpziſonment, and had Judg- 
ment: Now this Matter was in a collateral Action, pet no 
Jnference can be made from thence as to the Caſe at Barr ; 
fo: the P2oceedings in the Marſhalſea were coram non judice, 
and therefoze eraminable in a ſuperio2 Court; but it doth 
not follow from thence that this Court ſhould examine the 
Pzoceedings of a Uiſitoz in a fozmal and lawful Uiſitatt- 
on, when he hath a full and pꝛoper Jurtsdiction to viũt. 


Q Net- 
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Neither is it any Objection to ſap, Cat the Giſttoꝛ had 
a qualificd Power, viz. to dep2ive foꝛ Con tumacp, and fox 
no other Cauſe : Foꝛ if that is eraminable here, then the 
Court takes upon them the Office cf (i:fitoz, wittch was 
never intended by the Founder. 


; 
| 


| 


mos a 


It has been ſaid, Tyat the Ncctoꝛ hath a Freehold in his 


Office ; and therefore ought to be p2otected by tue Law, and 
to have the P2ivilege of applying Himiſ:if to the Kings 
Courts foz Relief againſt any Injury done by a Giſito? : 
But this Objection allo fails, fo2 hig Freehoid is gone by 
Pep2ivation, fo: that wozks an abſolute Avoidance of it. 

It it hould be farther objected, That Diskranchiſements 
of Co2pozations, Decrces made by Commiſſtoners of 
Sewers, and P2occedings of Commiſiicners of Bankrupts 
are craminable in this Court, pet from none of theſe cen 
it be inkerred that the Pꝛoceedings befoze a Aiſitoꝛ ſhall be 
likewiſe examined here; becauſe in thoſe fozmer Inſtances 
the Perſons are not truſted with a Power of Judicature, 


what they do is ertrajudtcial ; but in this Caſe the Uiſitoz 


hath the ſole and abſolute Determining and Judging of the 
Actions of thoſe who fo2 the moſt part ſubſift by the Charity 
of the Founder; he is made a Judge by th: Common Law. 
and tho? it hould be ſaid that the King cannot commiſſion 
any one to crerciſe ſuch a diſpoteck Power, pet the Common 
Law gives that Authozity where the Conſent of all are in⸗ 


volved. 


Econtra. (I.) This Sentence of Dep2ivation is void. 
(2.) Ik not, tis examinable in this Court. 


*Tis void, becauſe if a Founder appoints a Aiſitoꝛ and 
p2eſcribes Rules to his Authozity both as to Time. Perſon, 
and Place, and if that Power thus ctrcumſcribed is not er- 
actly purſued in his Pꝛoceedings. and in all its Circumſtan⸗ 
ces, tis not only Erro, but all is coram non judice. 

Now the Uiſitoz bath no Authoꝛity but what was given 
to him by the Founder, and his Power being reſtrained, if 


he exceeds, then he ans without Authorty, and is in the 


ſame Eaſe as if the Juſtices of the Common Plcas ſhould 
receive Appeals of Murder o2 Felony, and attaint the 
Defendant : tis all void. fo2 ther have no ſuch Authority 
by their Patent. O?, like a Sheriff holding his Turn 
o:her than within a Month after Michaelmas oz Eaſter; 
all Jndictments and P2cſentments tancn bekoze him are 
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coram non judice, becauſe by the Statute of Ed. 3. he is en- 
joined io held it within that Time. | 

There can be no Difference between theſe Inſtances and 
the Pꝛoceedings of a Uifitoz, who muſt be ſubject to theſe 

rticular Rules and O2ders, by which his Jurisdiction 
7: cſtabliſhed and if it doth appear to this Court that he 
hath cxceeded thoſe Rules, then his Sentence will be pꝛo⸗ 
nounced to be void. 

Another Thing to be obſerved is, That the Uiſitoz had 
no Power to hold this Court either by Pzeſcription oꝛ Char- 
ter; tis neither found ſo by the Uerdic, oꝛ given to him; 
but if it would be admitted that He Had Power by Charter, 
pct he could not give ſuch a Sentence, becaute ſuch a judi- 
cial Power could not be delegated by the Founder who was 
a pꝛivate Perſon, and who could not erect ſuch a Judica- 
ture; fo: what was done by him was only miniſterial and 
extrajudicial ; it was only a Power of annering Laws and 


Rules of Government to thoſe who partake of his Gift and 


Charity; but in Matters of Depzivation the Pꝛoceedin 
mult be in the ozdinary Courſe of Law. P ” 
Suppoſe a Man ſhould give bis Eſtate to particular Per- 
ſons upon certain Truſts, &c. and if any Bzeach happens, 
that it ſhould be examined by a particular Perſon, and no 
other; this is not good, and pet a Pan hath as much Au⸗ 
thozity over his Land, as the Founder had over his Eftate, 
who tho he — 4 give it to whom and upon what Condi⸗ 
tions he thought convenient, pet it muſt be il] dub ert to 
the Common Law, becauſe it was ſo befoze any Difpoſiti- 
on made by him, which is the Reaſon of the ſecond Point. 


this Aiutoꝛ may be examined 


(2.) That the Sentence of 
in B. R. upon a collateral Action. 


Par- 


Law have interpzeted that to 


tion. 


Q 2 So 


13 Ed. 3. 
cap. 15, 


Caſe. 


* 
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So are alſo P2occedings of Com:miti:oners upon the 
Statute of Bankrupts: fo2 tho' they have an Authozity 
under the Great Seal eſtabliſhed by Ad of Parliament, 
pct if they declare a Man a Bankrupt who is not ſo, he may 
traverſe the Bankruptcy and try it here:; and yet theſe Men 
are made by a higher Power than a Uiſitoz is made; there⸗ 
foe his Pꝛoceedings may certainly be inquired into by this 
Court. 

Now here if the Aiſitoꝛ had purſued the very Method pꝛe⸗ 
fcribed by thc Laws of the Founder, pet if the Kemnoz is 
not guilty he can have no Relief but here; and the Rules 
to avoid Judgments in inferio2 Courts, either by Writ of 
apy — ttaint, are not applicable to a Sentence given 

a Aiſitoz. 

is true ſuch Sentences are judicial, where the Founda⸗ 
tion is ſpiritual, becauſe the Oꝛdinary is a ſpiritual Judge 
by the Law; but in a Lay Corporation tis otherwiſe, foz 
their Acts are but miniſterial ; and from their Sentences an 
Appeal may be bzought, which my Ld. Coke calls a natu⸗ 
ral Defence, and not to be taken away by any Power. 
*Tis true alſo that ſuch an Appeal was denied in Dz. 
Coveney's Caſe, becanſe his Depzivation was tempozal ; 
but the Book ſaith, ex hoc ſequitur that an Aſſize will lie 
becauſe be hath no other Remedy. 
As to Shirax's Eaſe in the Pear-book of Ed. 3. tis an Ay- 


Fitz. Abr. 
tit. Aſſize. ity foz this very purpoſe z; foz that being a Lay Foun- 
placit. 150. —.— and he being depzived by the Oꝛdinary, bzought 


an Aſſize, and it was Held good. 
11 Rep99.b I a Coxpozation hath Power either by Charter oz Þ2e - 


to disfranchtle, and upon Complaint made, B. R 
doth award a Writ to reftoze the Party, oz ſhew Eauſe, &c. 
it they return a ſufficient Cauſe tho falſe, there is an End 
of the Writ ; but the Party hath an Action on the kalte 
Return; ſo that an oppzefſed Man is never left by the Law 
without pꝛoper Remedy. | 
Eis denied that becauſe the Founder is the Maſter of 
his own Liberality, he may pꝛeſcribe what Rules he pleaſ- 
eth to govern his Charity, and ſo may make the Sentence 
of a Uiſitoz final; fo: an Appeal is a natural Remedy. and 
not to be taben away by any Power; it lies to this Court 
which is the ſupzeme Qilitoz, and its Jurisdiction is not 
to be abzidged, even by Act of Parliament without parti⸗ 
cular TWozds. 
The Statute of 24 H. 8. pzovides, That where a Cauſe is 
commenced befoze the Bilhop oz his Commiſſary; that an 
Appeal lies from him to the Archbichop of the — 
within 


24 H. 8. 
cap. 12. 
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within 15 Days after Sentence; and the Statute of 25 H. 25 H. 8. 
8. gives Appeals from the Courts of Archbiſhops to the 's- 
King in Chancery, which Court hath Power to iſſue a Com⸗ 
miſſion under the Gꝛeat Seal to certain Perſons named by 
the King to hear the Appeal. and in both Caſes their Sen- 
tences are made definitive; pet my Ld. Coke is of Opinion, 4 In. 341. 
That notwithſtanding ſuch a definitive Sentence, the King 
may grant a Commiſſion of Review, becauſe the Pope could 
do it by the Canon Law. and the Kings of England, have 
by _— Statutes the ſame Authozity which the Pope 

ad here. 
a Now tho a Commiſſion of Review is not p2zoperly an Ap- 
peal, pet cis a remedial Courſe of Pzoceeding, and tis not 
material by what Name an injured Perſon hath Remedy, 
ſo that he is rel{eved. | 
Many moze Inſtances may be given to p2zove that the sid. :56. 
Party grieved may have a Remedy from a Sentence given Jones 171. 
by Perſons who Have lawful Authozity fo to do; as Judt. 
ces of the Peace may make a Conviction of Fozce upon their 
Uaiew z they are made abſolute Judges by the Statute, and 
may make Oꝛders upon ſuch Conviction ; yet ſuch Oꝛders 
may be quathed in B. R. upon a Motion. 

The Uiſitoz is made a Judge by the Founder, but tis no 
Conſequence from thence that his 2 hall be final; 
foz an Arbitratoz is likewiſe made a Judge by the Party, 
and his Judgment is uſually vacated in B. R without a 
{Urit of Erroz, and no moze Reſpect ought to be had to the 
Judgments of either than to a By-Law. 

But if ſuch Sentences of Utilitozs would be definitive, 
and not to be examined elſewhere, then great part of the 
Nation in thoſe Days would not have been ſubject to the 
Rules and Government of the Common Law ; foz the rich 
Men were got into Guilds and Fraternities, the Men of 
Learning into Colleges and Halls, the pooz Men into Poſ- 
tals, and thoſe called Religious into Wonafteries : Now- 
all theſe the Nation had a publick Anteref, theſe were 
all Places and People of publick Uſe and concern, fo that 
it would be very abſurd to ſay that they all be governed 
by particular Laws made amongſt themſelves, and exempt⸗ 
ed from the Power and Authozity of the Common Law. 
This Court takes Cognizance of the Extent of the Power 
of a Judge, Sheriff. oz Executoz, as ſoon as named; but 
it hath no Notion of a Uiſito: ; tis a Moꝛd affected by the 
Canonifts, who being made by the Founder, can have no 
Authozity but what is given to him, and may be * 
re 


2 
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red to an Officer conſtituted by Act of Parliament, who 
hath no other Power than is given him by the Act by 
which he is created, and therefoze cannot pzeſcribe as an 
Officer at the Common Law. 

Then it was argued, That if the Uiſitoz had ſuch a deg: 
nitive Power, pet here was no juſt Cauſe to ſuppozt this 
Sentence, but a plain Defect, which made it void, becauſe 
he had no Power at the Time of this Sentence given; foz 
by the local Statutes he is to come but once in 5 Pears, 
&c. Now this Limitation of Time is annexed to his Power 
the ſame Law which made him Aiſitoꝛ. 
is receiving the firſt Appeal made by Mz. Colmer, and his 
Commiſſion thereupon granted to D2. Maſters was a Aiũ⸗ 
tation; foz he hath no power over the College but as Uiſttoz, 

It hath been objected, that tho' this was in ſome Meaſure 
an Execution of his viſitatoztal Power, vet tis not ſuch a 
Uiſitation which may reſtrain him to come again within 
5 Pears, becauſe tis not a perſonal Viſitation, but by his Com- 
milſary only ; and it was made to a particular Purpoſe, viz. 


to hear an Appeal, which he hath always a conſtant Jurif: 


diaton to do quatenus Viſitor 3 ſo that it was not a general Au- 
thozity given to him to exerciſe the whole Power of a Uiſt- 
toz, which is to enquire into all Abuſes, &cc. 

But this is an Objection of little Fozce, becauſe the com- 
ing of the Commiſſary is the coming of the Bichop himſelf ; 
and tho this Uiſitation was to a particular Purpoſe, pet 
there are no Moꝛds in the Statutes which give him Power 
to make a general Uiſitatton ; and if he is not reſtrained 
from coming oftner than once in 5 Pears, then thoſe Wozds 
de quinquennio in quinquennium ſignify nothing. 
that tis plain that the Biſhop coming a ſecond Time 
ſo ſoon after his Commiſſary made a Viſitation, he admini⸗ 
fred an Oath which he could not do but as Utſitoz ; and 
this ſeems yet moze plain from the very Moꝛds of the 
Statute de Viſitatione, which are. Liceat Domino Epiſcopo, &c. 
quoties per Rectorem & in ejus abſentia Subrectorem & quatuor alios 
ex ſeptem maximeſenioribus fuerit requifitus, necnon abſque requiſi- 
tione ulla de quinquennio in quinquennium ſemel ad ditum Col- 
legium per ſe vel Commiſſarium accedere. Now tis no Objecti⸗ 
on to ſay that he may come oftner, becauſe there are 
no Negative Moꝛds of this Law to reſtrain him; foz 


the firſt and laſt Moꝛds of this Sentence liceat accedere 


imply a negative, viz. That it mall be lawful foz him to 
come then, and not as often as he will: and the Wozds abque 
4 requiſitione 
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requiſitione ſemel do farther imply, that he is not to come 
Vi heut Beguelt but once in ve Pears. 

gacither can it with any Colour of Reaſon be denied, That 
:. Colmer's Apptal did amount to a Giſitation ; foz if 
the Hearing, Receiving and Adjudging Appcals is part of 
the Cifttatoztal Pewer. then the Bearing this Appeal is a 
viſitatozial Act, upon which the Party Appellant was re⸗ 
ſtoze d. | 
Again, tho a Ciſito? have Power by the Common Law 
to crecute ſuch things which beiong to his Office quatenus 
Viſitor, pet He mult be ſubject to the Laws of the Founder; 
becauſe the Authozity which he hat his chiefly derived from 
him; no Part of his Power is ſupplied by the Common 
Law. fo2 he ig a Uiſitoz ſecundum tenorem ſtatutorum. 

gzew the diſitoꝛ hath erccuted that Power which he had 

not: Foꝛ he is reſtrained by particular Moꝛds in the Sta- 
tutcs of the College to the Concurrence of four of the ſenio: 
Fellows, who have equal Power with him in the Depzi⸗ 
vation of a Nectoz, and there was no ſuch Conſent; ko: 
thoſe who agre:d with the Aiſitoꝛ were not Senioꝛzs, but 
by the Suſpenſion of five who were their Seniozs: 
Pow a Fellow of a College ſuſpended remains a Fellow till, 
his Jntereft ceaſes foꝛ a particular Time only, and may 
revive again; foz he never ceaſes to be Fellow but by De⸗ 
pꝛivation, &c. But certainly a Suſpenſion can with no 
Pietence be called a Depzivation, becauſe by the erpzeſs 
P2oviſien of theſe Statutes there mutt be the Conſent of 
the —＋ — the Depꝛivation of a Fellow, which was not 
in tais Cale. 
It the Statutes ſhould be otherwiſe conftrued ſo as to 
give Power to a Aiſitoꝛ to let in other Fellows by the Suſ⸗ 
penſion of their Sent92s, this would be to overturn the 
Lows of the Founder who hath given the Uectoz a Power 
conjunctim with him. 

To which it was anſwered, That there was the Concur⸗ 
rence of four of ſuch Seniors which might very well ſatisfy 
the Law of the Founder : Foꝛ tho the four conſenting were 
not maxime Seniores (as required by his Law) unleſs by 
the Suſpenſion of the other five, and tho this is in the 
Caſe of a penal L w, yet they hall be conſtrued to be ſuch 
Senloꝛs as are intended by the Founder to concur with 
the & fitec2 in Depꝛivation; fo2 penal Law3 may be confkry- 
ed accoꝛding to Equity: As foꝛ Inſtance. | 


By the Statute of 28 H. 8. tis pꝛovided. That Offences pyer 211. b. 


committed upon the Sea within the Jurisdiction of the 
Admiral, (ail be tried by Commiſſion under the _ 
ea 
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4 Inf. 200. 


Seal directed to the Admiral and thzee oz four C ommitli1.- 
ners to be named by the LORD CHANCELLOR. 

Now if ſuch Commiſſioners are named by the Lord Keeper, 
pet the Commiſſion is good, becauſe the granting of ſuch 
Commiſſions is good; the granting Commiſſions being a 
miniſterial, and not a judicial Act, | 

So by the Statutes of 28 H. 8. and 25 H. 8. Clergy is ta- 
ken away from thoſe who malicioufly ſet Youſes on Fire, 
and by the Statute of 1 Ed. 6. tis likewiſe taken away 
from ſeveral other Offenders, and allowed in all other 
felonies, except ſuch as are therein mentioned, and Burn⸗ 
ing ot Youſes is not there mentioned; then comes the ſub- 
ſequent Statute of 5 and 6 Ed. 6. reciting thoſe thꝛee fozmer 
Acts, and foz that ſeveral Robberies and Felonies were 
committed fince the making thoſe Laws, &c. then it re- 


from their Clergy touching SUCH Offences, &c. Now the 
relative SUCH doth refer to the pꝛecedent Matter. and not 
only to Burglaries and Felonies named in that Ac of 
Reviver z but to SUCH Offences in Miſchief as thoſe are; 
and therefoze in Alexander Polter's Caſe it was held that 
Burning of Youſes ſhould not be exempt from Clergy. 

So in this Caſe tho there was not the Concurrence of 
four of the ſeven Senio? Fellows, but by the Suſpenſion 
of the Seniozs, yet there was the Concurrence of SUCH 
Senioꝛs, which was ſufficient to fulfil the Meaning of the 
Founder's Law. 


Afterwards in Trinity Term 6 Willielmi, by the Opinion 
of thzee Juſtices Judgment was given foz the Defendant 
D. Bury, the Subſtance of whole Arguments, and the 
-— — wa koz their Judgment were offered upon theſe 


1. That the Rectoꝛ was not well depꝛived. 
2. That this Court hath Power to examine the Matter 
in a Collateral Action. 


And firſt, the Uiſitoz hath no greater Power than 
that was given by the Founder ; *tis true, he is made 
a Judge, but he hath not an abſolute Jurisdiction, but 
is ſubject to ſuch Limitations and Keftrictions which are 
impoſed on him by the Laws of the Founder, one of 
which is. That the Rectoꝛ is not to be dep2ived without the 
Conſent of the four Senioꝛ Fellows refident in the wage 

4 whic 
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which was not had in this Eaſe, but by the Suſpenſion of 
their Seniors. 

Now a Fellow ſuſpended remains Fellow fill, fo2 that 
Diſability being removed, there ts no Occaſion of any Re- 
admiſſion ; neither is this Suſpenſion a tempoꝛarp Depꝛi⸗ 
vation. becauſe that cannot be by the Confitutions of the 
— — the Conſent of the RBectoz, which was 
never had. 

Jn the nert Place, the Biſhop's coming on the 16th of 
June was a Uiſitation ; he did an Act p2oper to the Office 
of a Uiſitoz, he examined the Perſon about the Citation 
upon Oath, and this after a Pꝛoteſtation made by ſome of 
the Scholars, as coming ſo ſoon after his Commiſſary 
within time: Now he could not adminiſter an Oath but as 
Aiũtoꝛ, and by the Laws of the College he could not viſit, 
but once in five Pears; therefoze he was reſtrained to come 
again in July, and by conſequence the Depꝛivation of the 
Kecto2 at that time muſt be void. 


2. This may be examined in a Collateral Action in B. R. 


Foꝛ the College is a temporal Corporation, and the Depꝛi⸗ 
vation of the Head is a tempozal Thing and cognizable at 
Law: The Wiſdom whereof hath not truſted any one Court 
with the final Determination of Matters, tho' they ariſe 
within its Jurisdia ion, but Writs of Erro: and Appeals 
may be b2zought to coꝛrea their Pꝛoceedings. 
The ullity of this Sentence of Depꝛivation is no moꝛe 
than an erroneous Judgment at the Common Law. which 
may grieve the Party, but he is not without Remedy in 
another Court. 
Jn 13 Aſſizarum placito 2. Parning, who was then a Juſtice Bro. Abr. 
of the Common Pleas, took this Difference, That where a dit noſme 
Warden of a Chapel is dep2ived by one who had no Title, * 37- 
he may have an Allize to reſtoꝛe him by the Name of Mar⸗ | 
den; but where the Oꝛdinary who had a Title doth dep2ive 
him, there he muſt firff recover His Name of Dignity be- 
foze he can have an Aſſize. ; 
And uron this Diſtinction all the Authozities will turn 1... 228. 
which were cited to exalt the Power of a Uiſitoz: Foz all Moor 781. 
the Dep2ivations made by Eccleſiaſtical Perſons, viz. by Jones 393. 
Ordinaries, and thoſe who have any ſpiritual Juriſdiction, and J Rep Ce 
itkewiſe fozmerly by the High Commiſſion-Court, who acted 7 Ren Tens 
by the Courſe of the Eccleſiaſtical Law, were Sentences Caſe. 
given by ſpiritual Perſons, whoſe Pꝛoceedings are different 4 Rep Ben- 
from thoſe at the Common Law, and therefoze can no r Ct. 
moꝛe be avoided by a Civil _ than by aWzt a 
n 
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And tis foz this Reaſon, that when a Biſhop acts ag 
O2dinary, and exceeds bis Jurisdicaton, pet this Court 
mult give Credit to his Sentence, becaulſe tis given by a 

20per Judge. and the Law hath allowed no other Remedy 

ut an Appeal . 

But in the Caſe of a Tempozal oz Lay-Cozpozation (ag 

a College) their Pꝛoceedings mult be always ſubject to the 
Determination of the Common Law; and therefoze a 
wꝛongkul Depꝛivation by a Uiſito? ſhall be examined here. 
The Reſolution in James Bagg's Caſe ſeems agreeable 
with this Opinion, where it was held, that if a Citizen is 
disfranchiſed, and bꝛings a Urit of Reſtitution, ik a ſuf- 
ficient Cauſe is returned ( tho' falſe ) Reſtitution (hall not 
be awarded, but the Party 1s not without Remedy; foz he 
may have a ſpecial Action on the Caſe. 
N therefo:e a w2ongful Disfranchiſement oꝛ Depzivati: 
on by the Perſons who have Authoꝛity in a Lay-Corporation 
map be avoided by a Collateral Action, a fortiori a void De- 
p2ivation may be examined in this Court, 


Chief Juſtice, contra. 


(1.) The firlt Queſtion is, Whether the Sentence of De- 
2ivation of the Rectoꝛ by the Biſhop as Uiſitoz, hath made 
is Place void oꝛ not? And he held that it was made void by 
the Sentence. : 

(2.) Admitting the Aiſitoꝛ Had Power to give ſuch a 
Sentence, whether 'tis examinable in this Court? And he 
held it was not. | 


'Tis agreed, That the Biſhop had Power to make a Ui- 
ſitation but once in five Pears, unleſs required; but it was 
denied that the coming of D2, Maſters was a Uiſitation, 


who came foꝛ a Particular Purpoſe to hear a ſingle Appeal. 


Now tho' a Uiſito2 may be reſtrained by particular Laws 
of the Founder to viſit ex officio, but once in five Pears ; pet 
he hath a conſtant and ſtanding * to him 
by the Law of the Land to determine all Differences what- 
ſoever, which may ariſe where he is Uifitoz in the mean 
Time, and from whoſe-Sentence there is no Appeal. 
This was the Opinion of my Ld. Chief Juſtice Hale in 
Daniel Appleford's Caſe, viz. That if there is a pꝛoper Ju- 
risdiction in a local Uifitoz, and he hath determined the 
Matter, no Mandamus will lie; and therefoze he denied it 


to reſtoꝛe a Fellow of a College. which 1s a Caſe in point. 
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To make this Matter a little moꝛe plain, viz. By the Law 
Dioceſan Biſhops can viſit but once in thꝛee Ycars, pet their 
Evurts are always open to hear and determine Offences, 

Now in this Taſe if the coming of the Biſhop in June 


was a Cifitation, then he could not by the Laws of 


the College viſit again ex officio in July's but that in June 
could not be a Uiſitation ; foz His Calling over a few Na- 
mes, and Adminiftring an Oath could not make it ſo, that 
being only to call them to an Account foꝛ Contumacy, in 
Oꝛder to punic them when he ſhould make his fozmal (11 - 
ſitation in July following. ee 

Jt has been urged, That the Depzivation was void, be- 
cauſe without the Conſent of four of the ſeven Senioꝛ Fel⸗ 


lows; but their Conſent is not neceſſary to the Pepzivaci- 


on of the Rectoz, even upon the Conſtruction of the Statute 
de Viſitatione : Foz the Biſhop being oꝛdinary Aiũtoꝛ of the 
College (quatenus ſuch) he is inveſted with an ample Pow- 
er to amove and dep2ive; and there are no Wozds in that 
Statute to qualify his Power. 

The Wozds are, ſi ad privationem ReQoris aut expulſionem 
Scholaris, &c. dummodo ad ejus expulſionem concurrat conſenſus 
Rectoris, &c. So that Expulſion mul be applied to a Scho- 
lar, and Depꝛibation to the Rectoꝛ; fo2 tis impoſlible thoſe 
Wozds (ejus expulſionem) ſhould refer to the Rectoz, toꝛ then 
he mult conſent to his own Expulſion. 

By this Statute the Rectoz Hath a Benefit which is de- 
nied to the Scholars, viz. an Appeal: foz if he is depꝛived 
by the Commiſſary (which mutt be with Conſent of four 
Sento: Fellows) he map appeal to the Biſhop as Uiſitoz x 
if a Scholar is in Fault, amoveantur fine ulla appellatione, fo 


that the Power of the Commiſſary is abzidged: But there 


is no Mualification of the Uiſitoz's Power. 
'Tis true the Suſpenſton of a Fellow is no Impediment 


to his Conſent, oz he remains a Fellow; but his Con- 


ſent being in no wiſe neceſſary, tis not material whether 
ſuſpended o2 not. 


2. This Matter of Depꝛivation is not examinable in this 
Court by a Collateral Action. 


The Reaſon is obvious, becauſe the Uiſitoz is the pꝛoper 
Judge whoſe Sentence in this Caſe is definitive. 

There are two S02ts of Coꝛpoꝛations aggregate, one fo: 
the publick Adminiſtration of Juſtice, and the other fo 
pꝛivate Charities. 

The firft of theſe being of publick Government, 1s to be 


regulated and rekoꝛmed by * Jufkice of Courts of W 
. 2 er- 
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ſter · Hall. of theſe there is no Founder oꝛ Aiſitoꝛ ; they ſubũiſt 
by Uirtue of the King's Letters Patents, and the Law 
Hob. 286. fupplies all Defeas in the Conſtitution; foz tho' they may 
1 Roll. Abr. hade no crpzeſs Power granted to make Laws, vet ſuch 
513. Power is incident to their Jnco2pozation, and ſuch Laws 
made by them are always ſuboꝛd nate to the Laws of the 
Land. i k 

Now no Man can ſay, That a College is ſuch a Cozpo- 
ration aggregate as has been deſcribed. 

The ſecond ſozt of Cozpozations are pꝛivate, and the 
Founder and his Heirs are Uiſitozs, and they ſhall always 
ſupply the defective Conſtitution of ſuch a Cozpozaiton : 
This is to be governed by particular Laws of their own 
making, and the Laws of the Land ſeldom o2 never inter- 
poſe ; but where the Founder hath appointed no Aiſitoꝛ. and 
then it deſcends to his Yeirs, who are to be perpetual Gi⸗ 
ſitoꝛs of ſuch Coꝛpoꝛations which fubſilt by the Charity of 
their Anceſtoꝛs, and thoſe who are ſuppozted by it are to 
be regulated by particular Laws and Conſtitutions enjoin- 
ed by the Founder of the Tharity, and not by the Common 
Methods and Rules of Law. 

-6.:-9 Thr Caſe of Shirax in the Pear. Book is not applicable to 

this Purpoſe; fo2 he having a Donative, and being depꝛi⸗ 
ved by the Archbiſhop of York as O:dinary and Uiſſitoz. and 
another being collated, the Queſtion was, Who was Uiſi- 
to2 ? And it appeared plainly it could not be the Archbi⸗ 
chop, becauſe the Matter was not ſpiritual; it was in the 
Cale of a Lay Hoſpital which Had no ſpiritual Poſſeſſion ; 
it was neither College oꝛ Convent, and fo2 that Reaſon the 
1 was held good, which pꝛoves nothing in the Caſe of 
a ſpiritual Coꝛpoꝛation: Foꝛ if the Depzivation had been 
by a pꝛoper Uiſitoz, and one who had a lawful Jurisdicti- 


on, his Sentence would have been final, and no Allize could 


have been bzought to examine it. 
Raſt, Entr.n. Another Keafon why this Sentence is definitive, and the 
— Cauſe thereof not to be cramined, appears in the Book of 
Entries, viz. in the Pleading of a Sentence of Dep2ivatti- 
on there is no Neceſſity of chewing the Cauſe, foꝛ that is 
not traverſable, which 1s a very good Argument that the 

Cauſe is not to be enquired into. 


The Reaſon gen why this Dep2ivation is exraminable 


by a collateral Action is, becauſe from ſuch Sentence there 
lies no Appeal; and "tis agreed on all ſides, that *tis not to 
be examined in this Court if an Appeal did lie. 
But it this Reaſon fails in Caſes of a like Nature, then 
it ** of little Fozce here. A 

4 | 20w 
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Now an Appeal will not lie from a Sentence given by Repealed, 


a pꝛoper Aiſitoꝛ. tho' there is no Cauſe expꝛeſſed in ſuch a 7 C. 1. 


Sentence, and this appears upon the Statute of 1 Eliz. by c 


4 
2 R 


p. 1 


oll Abr. 


which the High Commiſſion was erected, and Power given 219. 
to the Queen and her Succeſſozs by Letters Patents to * verſus 


authoꝛiʒe Commiſſioners to exerciſe Eccleſiaſtical Juris ic⸗ 
tion; a Parſon was dep21ved foꝛ Contumac*, not ſetting 
koꝛth any particular Ac, and the Sentence of the Com⸗ 
miſſ:oners was held good, as if given by the Oꝛdinary him- 
ſelf, and not to be examined in a tempozal Court, becauſc 
the P2oceeding was accoꝛding to the Ecc.cliaſtical Law 
againſt a ſpiritual Perſon, | 

D. Coveney had no Remedy upon his Dcp2ivation by the 
Biſhop of Winton; koz it was adjudged that no Appeal 
would lie, and the Jnference in the Kepozt, viz. ex hoc ſe- 
quitur that an Afltze will lie, cannot be Law, becauſe the 
Head of a College cannot maintain an Aſſize in any Caſe 
whatſoever; foz he hath no ſole Seiſin; hehath no Eſtate to 
ſuppozt a real Action; he is only a viſſble Pcrſon of the Boop 
aggregate, but hath not the leaſt Title to the Rents and 
P2ofits of the College till after a Dividend made. 


fendant by the Opinion of the other 3 Judges; which Judg- 
ment was reverſed in the Youfe of Peers in Hillary Term, 
7 Willielmi Tertii Regis. = 

After this Reverſal a Motion was made in B. R. that the 


Judgment in this Court being quod querens nil capiat per 


Billam, and a Writ of Erroz being bꝛought upon that Judg- 
ment in Parliament, and the Judgment being there given 
quod judicium præd. revocetur & quod. pred. Richardus Philips 
reſtituatur, &c. That now the Plaintiff might have Judg- 
ment in B. R. to recover the Term, becauſe the Rec 2d 
ſelf was always here, and only a Tranſcript thereof ſent 
into the Parlfament. | | 
But it was objected, that the Court above ſhould have 
given a new Judgment in Purſuance of what was done there; 
and therefoze the Plaintiff muſt bꝛing a new Action to re- 
cover the Term. 
To which it was anſwered, That B. R. will give a new 
Judgment upon the UReaſonableneſs of the Matter, and 
upon Conſideration of ſeveral Pꝛecedents in the Exchequer- 


But notwithtanding Judgment was given fo2 the De- 


Chamber reſembling this Caſe; foꝛ if the Defendant h. th 


Judgment in B. R. which 1s afterwards reverſed in the 
Exchequer-Chamber, and the Recoꝛd certified here, the Court 
hath given a new Judgment; and this was done between 
Faldo and Ridge, viz. where in Treſpaſs the Defendant ney. 
e 


2 Cro. 2c6, 


Yelv. 76. 
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ed in Bar, &c. the Plaintiff replied, &c. and upon a De: 


murrer to the Replication the Defendant had Judgment 
in R R. which was rev:rſed in the Exchequer-Chamber, Et 
quod querens recuperet, &c. and the RKecozd being remanded, 
this very Court awarded a Writ of Enquiry, and upon the 
Return thereof a new Judgment, that the Plaintiſt ould 
recover his Damages, which was contrary to their fozmer 
Judgment. 

Eis not neceſſary that the Court which reverſeth a Tudg: 
ment Gould give a new one, oꝛ the ſame which that Court 
ould do who gave the firſt Judgment: Ae, it a Writ of 
Falſe Judgment is bꝛought in the Common Pleas, upon a 
Judgment given in a Court of Antient Demeſne, and re: 
verſed, the Plaintif wall not have Judgment there to re: 
cover Seiſin of the Land, but ſhall be reſtoꝛed to his Action; 
upon which he wall have ſuch Judgment as is uſual to be 
given in the inferiour Court. 

Do if a Bill in Chancery is diſmiſſed, and npon an Ap⸗ 
peal to theParliament that Diſmiſſion is reverſed, the Court 
of Chancery thereupon always gives Kelief ſuitable to the 
udgment in Parliament; oz upon ſuch Appeals and 
rits of Erro2 bzought they Have no Rolls befoze them, 
but only tenorem recordi, upon which no Judgment can be 
pꝛoperiy given; and therefoze if B. R. where the Recoꝛd is. 
ſhould not give Judgment, it would be a very tmperfec 
Reco2d, as —_— without any Judgment, becauſe by 
the Reverſal the fir! Judgment is erroneous. 

The Reverſal alſo above would be invalidated by this 
Means: Foz there can be no Award of Execution there, 
and there koze tis moſt agreeable to Reaſon that the Court 
which ſends fozth the Execution chould alſo give the Judg⸗ 


ment. 

Econtra. A new Judgment ought to be given by that 
Court, which reverleth the fozmer; and tis no Argument 
to ſay that the Exchequer-Chamber doth not give new Judg⸗ 
ments upon the Reverſal of the old upon Demurrers; fo: 
that Court hath only a Power to affirm oz reverſe in ſuch 
Caſes; it cannot award a Writ of Enquiry of Damages, 
and that was the Reaſon of the new Judgment given in 
B. R. in Faldo and Ridge's Caſe after a Reverſal in the Ex- 

chequer-Chamber ; it was a Judgment given in B. R upon 
a Demurrer. 
But where Judgments are given in B. R. foꝛ Defendants, 
either in Ejectments oꝛ ſpecial Uerdicts, and reverſed in 
the Exchequer-Chamber, they may award a Judgment Quod 
recuperare debeat ; and that was the Caſe of Sarsfield „ 
4 200 
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Now the Judgment above is not ſo much; tis Quod judi- 
cium præd' revocetur, &c. which is only a Stop to B. R. not 
to execute the fozmer Juda ment; and therefoze cannot be 
conſtrued oꝛ extended to give a new Judgment fo2 the De- 

ndant. 
te gut admitting B. R. could give a new Judgment upon 
the Keverſal above, and ſuch as ſhould have been given up- 
on the oziginal Recoꝛd, yet that muſt be underſtood when 
the Judgment was given koꝛ the Defendant z but in this 
Caſe the Judgment to2 the Defendant is reverſed, 

Beſides, the Authozity of the Exchequer-Chamber is eſtabliſh: 
cd by Ac of Parliament, and limited to particular Er- 
roꝛs of Judgments in B. R. which Judgments they mult 
either affirm 02 reverſe by the expzeſs Direction of the 
Statute, which enacts, That after ſuch Aﬀirming or Rever- 
ſal the Recoꝛd mutt be brought back again into B. R. that 
farther P2oceedings may be had thereon, as well foz Erc- 
cution 02 otherwiſe; ſo that theſe Caſes do not feſemble this. 

Jt has been ſaid that the Parliament ſeldom gives any 
new Judgment, but only reverſeth o2 affirmeth the Aude, 
ment below: But in the Caſe of Noel and Nelſon, they did 
moe than affirm the Judgment below, foz they gave an 
Award of Execution and Coſts foꝛ Delay upon the Writ of 
Erroz, and this may be very well done; foz after the Chief 
Juſtice is commanded by the Mzit of Erroz to ſend the Re⸗ 
coꝛd to the King in Parliament, that the Pꝛoceedings be- 
low may be examined; then follow theſe Words. Ut inſpe- 
ctis Recordo & proceſſu prædictis ulterius inde de aſſenſu Domino- 
rum ſpiritualium & temporalium in eodem Parliamento exiſten', &c. 
fuerit faciend. which impoꝛt that ſomething elſe may be 
done, beſides Reverſing oꝛ Afiirming the Judgment. 

'Tis plain that Judgments have been given by ſuperio2 
Courts upon Reberſals, and ſent down to the Courts below 
to execute: As. Erro2 was bzought in B. R. upon a Judg- 
ment in lreland in Ejectment, where it was given fox the 
Defendant and reverſed here, and the Judgment was, 
Quod querens recuperet Terminumz and becauſe by the Writ 
of Erroz, the Recoꝛd it ſelf was removed, and muſt there- 
foze remain as a Reco2d here after the Reverſal, thefefoze 


B. R. did make a Mandate to the Ehief Juſtice there to ſee 
Erecution done. 


But at another Day the Chief Juſtice delivered the Opini⸗ 
on of the Court, That they had executed their Authozity by 
giving the ũrſt Judgment, and that there was no Pzecedent 
of B. R. giving a new Judgment after a new Reverſal — 2 

ere⸗ 


27 Eliz- 
cap. 8. 


2 Saund-225. 
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13 R 2. 
cap. 2. 


Mhereupon the Remittitur, by which the Recozd is ſent back 
to B. R. being nor entred, the Court of Parliament was 
moved upon this Matter, and a new Judgment was ad. 
ded, that the Plaintiff recuperet Terminum ſuum præd', 8c. 


Ruſlel's Caſe. 


K a P2ohibition to the Court of Honour held befoze the 
Earl Marchal upon a Libel there, ſetting fo:th, that 
there are thzee Kings at Arms, Garter, Clarencieux, and Nor- 
roy, and ſir Heralds skilful in Deſcents, Pedigrecs, and 
Arms, to whoſe Offices it doth belong to marſhal Fune⸗ 
rals of great Perſons at Requeſt, 8c. and that Ruſſel and 
others had encroached upon their reſpective Offices by ta- 
king upon them to paint Arms, and marſhal Funerals, &c. 

The Defendant ſuggeſted the Statute of Magna Charta, 


viz. that no Man ſhall be diſſeiſed of his Liberties and fret 


Cuſtoms, but by Judgment of his Peers, &c. 

The Counſel againſt the P2ohibition inſiſted that it 

would not lye to this Court of Honour, tis a Court by Pꝛe⸗ 

ſcription foz Degrees of Honour, and the Yeralds there 

zoceed accozding to antient Cuſfoms, and being skilkul 
Deſcents and Pedigrees, do at the Bequeſt of ſeveral Per: 


fons marſhal Funerals; and if ignozant Men chould be 


ſuffered to attempt Things of this Nature, great Confuſions 
would follow amongſt noble families. 
They have as abſolute a Determination in Matters of 
Honour, Pedigrees, Deſcents and Armoꝛies, as the Chan- 
cery bath in Matters of Equity, and no Pꝛohibition was 
ever yet granted to a Court of Equity. 

This being a Court of grevt Antiquity bath endeavoured 
ſeveral Times to extend its Jurisdiction; and therefoze ſe- 
veral Acts of Parliament have been made to reſtrain them 
in their pꝛoper Limits, but Care was always taken to pze- 
ſerve their Rights. | 

By the Statute of 13 R. 2. the Authozity of the Earl Mar: 
al is declared. and a Remedy is given, where tis abuſed ; 


but tis not by way of Pꝛohibition by the Courts at Law. 


but by a P2ivp Seal from the King directed to the Earl 
Warlhal not to pꝛoceed where he has no Authozity : And 
fo2 theſe Reaſons it was pꝛaped that no Pꝛohibition might 
be granted, 

4 Econtra 
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Econtra. Jt was admitted that the Court of Honour hath 
a Jurisdiction to marſhal Arms, but the Plaintiff in the 
Piohibition had not offended again that Court. foz be 
had all his Eſcutcheons from the Peralds; and as to mar- 
falling Funerals, there are no negative Wozds in the 
Statute of R. 2. to reſtrain him; neither have the Heralds 
any ſuch Power by the oziginal Patent, by which they are 
incoꝛpoꝛated: they may as well complain againtt ever 
Apbolſter who hangs a Room with Mourning, and again 
every Parith-Clerk who aſſiſts at Funerals, as againſt ti 
Plaintiff in this Caſe ; therefoze they ought to be pꝛohibit 
ed. 7 12 1 


[FED IT 111 * 
Curia. Upon the Matter ſet fozth in the Libel t 


done to their Poſſeſſions by doing ſuch Chings / w be⸗ 
longed to their reſpective Offices. _ EN 

Pere is no Complaint of any Thing done againſt the 
Rules of Honour; and therefoze this Matter cannot be de- 
_ termined, unleſs a Pꝛohlbition is granted, and the other 
Side demurr to the Suggeſtion. Ss PHT 
Many P2ohibitions have been granted in Caſes of like 
Nature, as to the Dutchy-Court tn Watters of Equity; 
and ſo a Pꝛohibition was granted in this Cafe. 


Culliford verſus Blandford. 


EBT upon the Statute 23 H. 6. again the Mayo: —_ 
D of Dorcheſter foz a falſe Return ot a Burgeſs to Par- 274.8 F 
ament ; by which Statute the  Penaree of 40 1. is given cap. 15 
the King. and 40. I. to the Burgeſs choſen, and not returned, 
ſo as he ſue for the ſame within three Months after the beginning 
of the Seſſion of the ſaid Parliament, or to any Perſon, who in 
Default of him ſo choſen, ſhall ſue for the ſame. 

The Plaintiff was a Stranger, who after the th:ee 
Months. and before the End of one whole Year, ſued out a Li- 


tat againſt the Defendant ; but this was within a Year after the Of- 
fence committed. 


„ 


(r.) The Queſtion was, Whether the Plaintiff was a, En 
common Jnfo2mer, and ſo ought by the Statute 31 Eliz. cap 5. 
to bꝛing his Action within a Pear after the Offence 2 In the 
Pꝛeamble of that Statute 't - ſaid, That no Perſon other 


than 
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than the Party grieved, ſhall be received to infozm upon a 
nal Statute, and then it is enacted, That where a Fo2- 
ture is given to the King only, the Actton ſhall be bꝛought 
within two Pears after Offence ; but it it be to the 
King and Pzoſeeutoz, then it muft be within a Year. 


ce Eyre and Gregory held the Aﬀfrmative in both 
7 they inũiſted 2 the firſt Point, That 
is no common Inkozmer, becauſe the Penal- 
Pzolecutoz, and no Time limited by 
he would commence his Action. De 
Place of the Party » who did not 
Months limited by the Act, and no 
is a common Jnfo2mer. 

doubted of this Point, but were 

I 


5 


ye 

ſtrued to extend to a tute where a Penalty is given to 
the Pꝛoſecutoꝛ, and fore cannot be a Commencement 
fo2 a Suit upon a penal Law, 

- "Tis otherwike where the Party is limited and barred 
from His Right by any Statute fo2 not p2oſecuting in 
Time; therekoꝛe if the firſf Point is not fo2 him, the laſt 
is againf} him: But yet the Plaintiff had Judgment. 


FY Smith 
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Smith verſas Milford. 


to be thus, viz. : 

n Dalacourt being ſeiſed in Fee of the Lands in queſti⸗ 
on, did by Jndenture bearing Date the fifth of June, 17 Car. 
1. and made between him of the one Part, and John Peren- 
chard and John Cadidge of the other Part, in Conſideration 
of a Marriage then intended to be had between George his 
ſecond Son, with Mary Perenchard, and in Conſideration of 
a Poztion of 200 1. dc. and foz the ſettling his Land upon 
the Truſts therein declared, did covenant with the ſaid 
Truſtees to levy a Fine of his ſaid Eſtate befoze Michaclmas 
Term next following. to the Uſe of himſelf and Elizabeth hig 
Wife, and to the Survivoz of them foz Life, then to Geor 
his Son foz Lite, then to __ his intended Wife foꝛ i 
and afterwards to the Heirs of the Body of the ſaid to 
be begotten on the Body of the ſaid Mary, Remainder to his 
own right Deirs. 

There was no Fine levied, but thzee Pears after the 
Sealing this Deed John Dalacourt made his Will, in which 
(amongſt other things) there was this Clauſe, viz. 

Item, I do ratific and make good all thoſe my Eſtates made or 


Us" a ſpecial Uerdict in Ejectment the Caſe happened 
O 


granted in Marriage to George my Son, according to the Writing 


made by me in Truſt. 

The Jury found that there was no Mriting made by him 
in Cruſt to any other Perſon oꝛ Perſons whatſoever, other 
than the Deed of the fifth of June, which they found to be 
the very Deed of John Dalacourt. 

They found that the ſaid John Dalacourt had Iſſue John 
his eldeſt Son and Heir, who entred and died, leaving 
Jſſue Mary his only Da r and Heir. 

They find that George his ſecond Son and Mary died, leav⸗ 
ing Jflue a Son, who was Leſſoz of the Plaintiff, ac. 
The Queſtion was, Whether the Mill did ſupply the 


Defect in the Deed, which without a Fine would not ope-. 


rate to create an Eſtate-tail in George the ſecond Son: 

It was argued that it did, andthat the Plaintiff had an 
Eſtate · tail; foz in Wills, if the Intention is certain, though 
not ſully expꝛelled in Wozds, tis well enough. 
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Now the Intention of the Teſtatoz is very certain here 
from the Nature of the Thing devi ed, viz. 1 do ratiſie all 
thoſe my Eſtates granted to George in Marriage: by which Moꝛds 
he takes Notice that George was married, that he granted 
an Eſtate to him, which is a compleat Deſcription of the 
—— eſpecially ſince tis found that there was no other 

riting. 

And this agrees with the Rule of Law, that a Deviſe 
mult be taken accoꝛding to the Intent of the Ceſtatoz, ſo 
as ſuch Intent is exp:efled in the Mill; and therefoze ſince 
the Statute of Uſes, if a Deviſe was, that His Feoffees 
wall convey the Land to N. and his Deirs, this is an im- 
mediate Deviſe of the Land it ſelf by Reaſon of his Jntenti- 


on. 

Nay. it hath been held, that a Man might deviſe an 
Ate befoze the Statute ; foꝛ if he had made Feoffees to Uſes 
(which he could not by the Common Law, though he 
might by Cuſtom ) befoze the Statute, and afterwards 
he had deviſed, that the Feoffees ſhould ccnvey ſuch an 


Foph. 188. gate to W. this is alto a good Deviſe becauſe of the In⸗ 


=” 317: tention of the P 


2 Cro. 145. 


Cro. Car. 37. 


arty. Brook. Abr. Tit. Deviſe placito 48. 

But a Caſe which comes nearer to this in queſtion, is 
that of Molineux and Molineux, as repozted by Juſtice Croke, 
viz. It was a Deviſe of ſeveral Rents expreſſed in ſeveral Writings; 
and it was adjudged a good Deviſe ofthe Rents themſelves ; 
in which Caſe it is aid to be the Opinion of the Chief 
Juſtices, &c. that if a Feoffment is made to divers Uſes with- 
out Livery, which is as great a Defect in the Execution of 
that Conveyance, as a Fine is in this ar Bar, and the 
Feoffoz afterwards deviſeth the ſame Lands in ſuch Man⸗ 
ner. and to ſuch Perſons as he appointed by the Deed of 
Feoffment, tis a good Deviſe of the Land it ſelf. 


Econtra. The Mill confirmed no moze than what was 
granted by the Deed, which was nothing at all ; it was 
barely a Covenant to levy a Fine to ſuch Uſes, which can 
= operate to raiſe any Eſtate without it is actually le⸗ 

ed. 

The Moꝛds in this Caſe are doubtful, and the Intenti⸗ 
on of the Ceſtatoꝛ doth not plainly appear ſo far as to diſ⸗ 
inherit his Heir. who is always favoured by the Law. 

A Deviſe of all his Mortgages to R. whom he made Exe⸗ 

cutoꝛ, this was held a good Deviſe of the Lands in Mozt- 

gage; but in the ſame Book it is held, That a Deviſe of 
| 4 a 
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al his Eſtate, Mortgages, &c. whereof he was poſleſſed, &c. that 
no fee paſled in the Lands moꝛtgaged, becauſe the Heir 
ſhall not be diſinherited without apparent Intention of 
the — manifeſted by crpzeſs and plain Moꝛds in the 
Mil 


But without further Argument Judgment was given 
fo: the Plaintiff. | 


Maſon werſus Hanſon 


Ebt fo2 Rent by an Admineſtratoꝛ due in the Life-tfme : Show. 355. 

of the Inteſtate. Upon nil debet pleaded, they were at 
Jeue, and the Plaintiff had a Uerdict ; and it was moved 
in Arreft of Judgment that the Plaintiff had made out no 
Title; fo2 he had ſet fozth Adminif@ration was committed 
to him by the Official Reverendi viri Johannis Hall Przbendarii 
przbendi & peculiaris juriſdiction de Brampton in Ecclefia Cathe- 
drali de Lincoln, and doth not ſay that it did belong to him 
to grant Adminiſtration, &c. | 
his Official is neither Biſhop, O:dinary oz Archdea- 
con; and therefoze it wall not be intended, that he had an 
Autho:ity, if not hewed by the Þlafntciff ; eis otherwiſe Cro. Enz. 
in Caſe of a Defendant. 31, 791. 

This is in a peculiar Jurisdiction, and therefoze in en- 7... 
titling himſelf, the Plaintiff ought to ſay, cui adminiſtratio Styles 282. 
pertinuit, &c. and ſhew that he had a lawful Power fo grant 
it, foz it ſhall not be pzeſumed to be pzoved at the Trial ; he 
may have a peculiar Jurisdicion to be exempt only from the 
Aiſitation of the Biſhop, but not to grant Adminiftatton, 26 & 17. 
| 2, 


Econtra. This might have been a good Objection upon % 
a Pemurrer, but tis cured by the QUerdict ſince the Sta- ;5.1.17-. 
tute of 17 Car. 2. and befoze the making that Statute, it Sid. 98. 
hath been held that in an Action bzought by an Admini⸗ 
ſtratoꝛ, 1 Leng hic in Curia literas Adminiſtrationis, 
a | after Uerdice ; ſo the Judgment in this Eaſe was 
rmed. W 
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Caſes in Par- 
liament 88. 
3 Lev. 311. 
2 


Salk. 5 39. 


Anm 


Hele verſus the Biſhop of Exeter, & al 


1% a Quare impedit the Plaintiff Sampſon Hele declared, That 
he was ſeized of the Panoz of Southpole in the County 
of Devon in Fee, to which the Advowion of the Church 
there did belong, and that being ſo ſeized he pzeſented, &c. 
that His Pꝛeſentee was afterwards admitted and inducted, 
and that the Church became void by his Death, and that 
now it belonged to him to pzeſent, but was hindꝛed by the 


Biſhop and his Collatee, &c. 


The Biſhop pleaded in Bar, viz. That the Church wag 
within his Dioceſs, that be claimed nothing but as O:. 
dinary, that it was a Benefice with Cure, Sc. that the 
Church became void by the Death of the laſt Fncumbent, 
&c. that the Plaintiff did pzeſent to him Francis Hodder 
within fix Months after the Uacancy, as his Clerk, qui qui- 
dem Franciſcus Hodder fuit Perſona in literatura minus ſufficiens 
ſeu capax ad habendum dictam Eccleſiam, &c. that the Biſhop 
did examine him, as he lawfully might, and upon his Ex: 
amination found him to be in literatura minus ſufficien* ac ea 
ratione fore perſonam inhabilem 8 minime idoneam ad habendum 
beneficium cum cura animarum; foz which Reaſon the Biſhop 
did refuſe to admit Him, and gave Notice thereof to the 
Plaintiff within fix Months after the ſaid Refuſal that he 
migbt pzeſent another, &c. That the Plaintiff did not pꝛe⸗ 
ſent within the ſix Months. by Reaſon whereof it belonged 
to the Biſhop to collate, &c. who thereupon dtd collate the 
other Defendant, who was inflituted, 8c. Et hoc paratus eſt 
verificare, &c. 


The Jncumbent pleaded the ſame Plea z 


The Plaintiff replied That Hodder was Aicar of the 
Church of Uxborough in Comitatu pred. at the Time of his 
zeſentation to Southpole; that he was homo literatus, and 
n Pꝛieſts Ozders, and was licenſed to pzeach the Moꝛd of 
God by the late Biſhop of Exon, and had celebꝛated Divine 
Service many Pears, and was ſatis & ſufficienter literatus to 
celebꝛate the ſame, &c. 

There was a Rejoinder and Sur-rejoinder much to the 
ſame Effect with the Plea and Replication, and upon a De⸗ 
murrer to the Sur-rejoinder, the Queſtion in the Common 
Pleas was, and afterwards in B. R. upon the „ 
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Fo: it was admitted by both Courts that the Oꝛdinary 
in this Caſe was not a Miniſter, but a Judge conlituted 
by the Law of the Land, and that it was pzoper to his Of- 
fice as Judge to examine Perſons pꝛeſented to him by Pa⸗ 
trons, &c. and if he found them defective in Learning, that 
he may refuſe to admit them. 

That it was againſt Senſe and Reaſon, and againſt a 
plain and poſitive Law to objea, that becauſe this Perſon 
hath been o2dained by a former Biſhop, and admitted to 
another Curacy, that theretoꝛe he wall be pzeſumed to have 
a ſufficiency of Learning: and that his fozmer Examina - 
tion and Admiſſion, wall be an Eſtoppel (as it was ſaid) a- 
gainſt all ſucceeding Biſhops of that oꝛ any other Dioceſs. 

Fo: every Dzdinary is obliged by the Duty of his Office _ 
to judge fo2 Himſelf; and therefoze tis plainly againſt 
Common Reaſon fo2 him who is appointed to be a Judge, 
to ſay a Man is ſufficiently learned, becauſe another Per- 
ſon in the ſame Office hath thought him ſo. 

'Tis likewiſe againtt a poſitive Law; fo2 the Statute of , x1 -: 
Articuli Cleri pzovides, That if the BiGop refuſeth to admit cp. :3. 
Eccieſiaſticks propter defectum ſcientiz, they ſhall not be cxa- 
mined by the Lay-men, foz that is again the Canons, but 
they ſhall go to an Eccleſiaſtical Judge, cui de idoneitate per- 
ſonz præſentatæ pertinet examinatio. 

Now tis plain by theſe Moꝛds the P:eſentee muſt be ido- 
nea perſona, and that - Bilhop to whom he is pzeſented is 
the Judge of his Abi * \ a 

But in the Common Pleas the chief Objections were to the 
Pleading, and therein it was conlidered 


(i.) What Learning was requiſite to capacitate a Man 
to have a Living, Cum cura animarum ? 

(2.) Whether by the Plea it was ſufficiently ſhewed that 
Hoder the Pꝛeſentee was tncapable ? 


As to the firſt Point, an oꝛdinary Sufficiency in Learn- 
ing is enough to entitle a Man to pzeach, fo: otherwiſe in 
many Pariſhes there would be no Pzeaching; and that to 
underſtand the Latin Tongue was not an abſolute Muali- © 
fication to reading and p2aying, ſince both the Scripture 
and Liturgy are now in Engliſh. ; 

Tis true, as to Pꝛeaching tis required by a particular : Elizc.12. 
Law to underſtand the Latin Tongue, vie. to be able to 
anſwer and render to the Oꝛdinary an Account of his Faith 


— 
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in Latin, otherwiſe not to be admitted to pꝛeach and ſince 
that is allowed by the Law to be a ſufficient Nualification, 
the Defendant ought in his Plea to have purſued the Sta⸗ 
tute by ſhe wing that the Pꝛetentee could not render an Ac: 
count of his Faith in Latin. oy 

But be it how it will, minus ſufficiens in Literatura can be 
no good Plea, becauſe of the Jncertainty. 


(2) And therefoze the Defendant ought to have ſet fozth 
in what Learning this Hodder was defective, that this 
Court might judge whether it was good Cauſe of Refuſal 
by the Bihop. | b 


$Rep. 68. b. *Tis a Rule in Law, That all Pleas which go to the Dif. 
ability of a Perſon ought to be certain, and therefoze a 
Plea of Excommunication, propter contamaciam in non com- 
— being lawfully cited, hath been adjudged naught, 

ule it doth not tw any ſpectal Cauſe, that the Judges 
of the Common Law may ſee whether the Spiritual Court 
had Cognizance of the Oziginal Cauſe. 

So in an Action brought by a UiUain, fozmerly, it wag 
not enough fo2 the Loꝛd to'plead that he was his Uillain, 
but he muſt chew how, viz. quod præd A. eſt villanus ipſius B. 
1 ad manerium ſuum de R. &. 
But fo2 an Authoꝛity in Point Specott's Caſe was relied on, 
where the Biſhop pleaded, that the Pzeſentce was Schiſma- 
ticus inveteratus, and the Plea was held ili. becauſe he ought 
to ew the particular Schiſm ; foz tho“ he is appoint- 
ed Judge de idoneitate perſonæ, yet becauſe 'tis to juſtify his 
own Act to the P2ejudice of another, which Act is of Recoꝛd, 
therefoze ſuch general Allegation is not good. 

"Tis no Objextion to ſap, That the tem poꝛal Courts can- 
not determine what is Scbiſm; foz let the Eauſe of Refu- 
ſal be what it will, it muſt be direaly ſct fozth and alledg⸗ 
ed: Ak it be ſpiritual, the Party may deny it, and then the 
Court muſt wzite to the Metroplitan to certify the Cauſe, 
whether jult oꝛ not; it᷑ it is tempozal, then he may tr: verſe 
it, and the Mue taken upon the Traverſe ſhall be tried by 


um 


a Jury. 
cia Ele. n Common Actions on the Caſe the Law requires Cer- 
186. tainty, and an Eſjectment de uno Meſſuagio ſive tenemento, oz 


Sid. 295- de uno Meſſuagio five repoſitorio was held ill, becauſe of the 
EIS —— in the one Caſe, and becauſe of the various 
ignification of the Moꝛd Repoſttorium in the other Caſe. 
4 


Dany 
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Many moze Inſtances may be given of this Nature, 
the Books are full of them: As, if Detinue of Cyarters 
be pleaded in Dower, tis not good without chewing the 
Ceitainty of the Writings, oꝛ that they were in a Cheſt, 


&c. 

So where a Man undertook to bzing a ſufficient Man 
to be Bail, &c. tis not enough to plead, That he brought a 
ſufficient but he muit ſhew quomodo ſufficiens. 
And if the Law requires ſo much Certainty in theſe Caſes, 
a fortiori tig required in all Pleas, which go to the Diſa- 
bility of a Perſon in his Pzofeſſſon. 

The wo2d Literatura is an ambiguous and equivocal Ex- 
p:eſſton, it ſignifies Gzammar Learning, Writing, Read- 
ing. 02 any ſozt of Learning, poſſibly the Biſhop might in⸗ 
tend that Hodder did not w:ite a good Hand; he could not 
mean any ſuch — which was proper foz His Pꝛo⸗ 
kellion, becauſe that mutt be particularly alledged to ew 
wherein the Jnſufficiency did confift ; but if Flue had been 
taken upon this ſingle Moꝛd Literatura, the Court would 
have been miſguided; foz if he had been found inſufficient in 
the Mathematichs oz Afrology (foz thoſe are Literaturz) he 
muſt have been refuſed. 


Econtra. F irſt it was pꝛemiſed,. That no particular Rules 
o Peaſures were ſettied by the Law to ew what Learn- 
ing was ſufficient to qualify any Man foz a Benefice ; 
therefoze a General Allcgation that he is minus ſufticiens in 
Literatura is enough to unqualify him foz that Purpoſe. 
And this would not be any Means to exalt the Power of 
the Ozdinary by giving him a Latitude of Refuſal upon 
ſuch a al Anftance of Diſability, and ſo to injure the 
Patron tn his Right of Pzeſentation: Foz if the tempozal 
Courts ſhould take upon them to judge in this matter. 


tis the ſame Thing to the Patron, becaule'tis equal to him 
which of thoſe is ro declare the J cy of the Perſon 
p2elented. | | | 
Therefoze this Pleading muſt be good. 
$ From the Ampoſlibility of pleading it otherwite. 
2.) That it is certain enough, Wy 


Firſt, From the Impollibtlity of pleading otherwiſe, fo: 
the Nature of the Thing will admit of no greater Certainty; 
_ iftheBiſhop ſhould ſet down r particular vetea in Learn · 


ing. 
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ing, it would be impoſſible to join Iſſue upon it; and then 
the Plaintiff would have demurred, &c. Jf he ſhould aſſign 
but one particular Cauſe. that would itkewiſe be inſuff;, 
cient, becauſe one ſingle Act would not make a general Jn: 
ability. as thoſe woꝛds minus ſufficiens do impozt, and there: 
foze inhabilis, &. 
Learning is a Thing which conlifts in many Particy: 
lars, and the Judgment which is to be made upon it may 
ariſe upon Uariety of Queſtions and Anſwers; the Right 
of Examination belongeth to the Biſhop; and therefoze if 
he find any Defect in Learning. he may refuſe the Elerk, 
and plead, as he hath done, minus ſufficiens in literatura, foz he 
cannot plead otherwiſe. 

All other Anabilities of a Clergy⸗Man conſiſt and do de- 
pend upon one ſingle Inſtance, as Baſtardy, Excommuni⸗ 
cated, &c. and therefoze the true Reaſon in all ſuch 
Caſes Criminoſus ly is noc a good Plea, is. becauſe if 
__ of thoſe iingle Inſtances is diftinaly alledged, and 
well proved, it would make the Clerk minime idoneus, &. 
But it would not be ſufficient to ſay a Man is unlearn⸗ 
ed becauſe he is defective in one ſingle Point of Learning, 
oz in any one Art oꝛ Science; this Defect muſt ariſe from 
a general Jnability, and doth conſt in many Particulars 
imp:acticable to be enumerated in a Plea, and not to be 


pꝛobed by one ſingle Anltance. 


(2.) The Certainty of this is to be conſidered in Relation to 
the Method of the Trial, and the Matter to be put in Jflue. 


And as to that, greater Latitude hath always been al- 
lowed in the Trial of ſpiritual Cauſes than in thoſe tried 
in the tempoꝛal Courts therefoze thoſe who argued againft 
the Plea in Specot s Caſe, ſafd, That criminoſus and perjurus 
was not good without G$ewing the Particular Cauſe where: 
in, &c. which the Lozd Anderſon held to be true, but took 
this Difference, becauſe thoſe Acts were triable at the Com- 
mon Law ; and Matters, which are iſſuable there, ought to 
be particularly alledged : But where the Action is once well 
commenced, and Literature which is the Subſtance of the 


. Plea comes in incidentally, tho* the Trial is to be by Ec- 


cleſtaſticks, yet the tempoꝛal Courts tall pꝛoceed to give 


Judgment upon their Certificates. 


The Biſhop of Norwich's Caſe cannot with any Reaſon be 


br. objected to this Matter : Jt was in a Quare impedit, where he 


pleaded, that all the while he had been Biſhop, &c. the 
P2eſentee was a Common Yaunter of Taverns, any — 
4 | unlawfu 
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unlawful Games, ob quod & diverſa confimilia crimina, he was 
criminoſus, &c. Tis true this was held an ill Plea, but not 
from the Uncertainty of it; twas becauſe the Matters of 
which he was accuſed were not evil in themſelves, but 
were Offences only pꝛohibited by particular Laws, and ſo 
no juſt Cauſe of his Refulal. | 

The only Caſe which can be objected with any Colour is 
Specott's Caſe in the 5th Repozt, where it was held, That 
the Biſhop ought to bew the particular Schiſm, &c. 
But this Plea might be diſtinguiſhed from that Judg⸗ 
ment ſeveral ways. 


Firſt, Becauſe in that Caſe there was a Poſſib(lity to ſet 
out the particular Schiſm ; but the Jnſufficiency of Learn- 
ing cannot be ſet fozth, becauſe (as hath been ſad) it de- 
pends upon ſuch Uariety of Mueftions and Anſwers, and 
doth — 283 in any particular Thing, fo as to work a 

ner ' | 
* f one ſingle Jnſtance had been ſuFicient toꝛ that Pur- 3 & 14 
e, the Bildop might have returned this, viz. The Act Cr. 2 cap. 
of Unifozmity Having p2ohibited Pzeaching without g Li⸗ 
cence from the Oꝛdinarp. and enjoined the Reading the 
39 Articles in his Pzeſence, and declaring the Perſons At. 
ſent thercunto : Jt was done thus, viz. 


Ego ſubſcribo ad tricena novena articulorum fiderum. 


Jn the next Place the Statute of Articuli Cleri pzovides, 
That Perſons who are ſpiritual, hall not be under Exa⸗ 
mination of Lay-men tf the —— Gould refuſe them foz 
want of Learning. or other reaſonable Cauſe: Now Schitm 
comes under that general Clauſe, which may be one Rea- 
ſon why it ought to be particularly ſet fozth ; becauſe tis 
traverſable, but the Suliciency of Learning cannot be tra- 
verſed, tis only inducing to the Diſability of the Clerk. 


And then laſtly, the Plea in Bar in Specot's Eaſe was 
in the 2firmative; therefoze it ought to have been ſet fozth, 
wherein he was a Schiſmatick; but in this Caſe tis in 
the Negative, and ſo the Defendant need not ſhew where- | 
in the Clerk was unlearned. foe nk 

Another Nueſtion was raiſed, viz. Whether Hele the Pa: 7” * 
tron had ſufficientNotice in this Caſe to pzeſent his Clerk: 

And it was ſaid he had not. becayſe the ſir Months (all 
commence from the Time of Notice of the Refuſal, and the 
Biſhop had collated within + that til fuchNotice 

2 was 


mn. 
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bers 8 his Pzeſentation is void, and ſhall not pꝛevent the Lapſe. 
Cro.Eliz CTis true, it has been the Opinion of this Court, That 
. Notice of the Kefuſal ought to be given to the Patron im- 
: Leon. 31. mediately, or within convenient Speed as may be: Thoſe are the 
Moꝛds of the Book ; but tis to be obſerved, that it was in 
a particular Caſe, where the Patron did not pzeſent till 
ſixteen days within the ſix Months after the Avoidance : ſo 
that the Time exptring, the Biſhop refuſed the Clerk, but 
ave no Notice to the Patron till thzee Days after the 
hs were expired, and then collated: Now this was 

held (and with good Reaſon) too long a Time foꝛ theBiſhop 
to delay the Notice, it was purely a Deſign to pꝛevent the 
Patron of his Pzeſentation: Foz, if he had given Notice 
befoze the ſix Months had been expired, the Patron might 
have pꝛeſented another qualified. 

Belides, in the Caſe at Bar, the Patron had four 
Months Time to pzeſent after Notice, 8c. 

But upon the Uncertainty of the Pleading, Judgment 
was given in the Common Pleas foz the Plaintiff, and affirm- 
ed upon Erroꝛ in B. R. but afterwards reverſed in Parlia- 


ment, | 


Bagnell verſaus Abnett. 
In the Common Pleas. 


N a ſpecial Uerdict in Ejectment the Caſe was thus: 


John Herbert was ſeized in Fee of the Tenements in queſti⸗ 
on, and had Jflue two Daughters; 


Margaret, married to one Lander, and Elizabeth. 


Margaret had Jfue John and James, &c. and the ſaid John 
Herbert bring ſo ſeized of the Tenements afozeſaid, called by 
the Names ot Upper and LowerHouſeTenements, one of which the 


Jury found to be of the xearly Ualue of 30 l. per Annum, = 
I t he 
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tie other of 40 l. deviſed them in theſedUo22s, viz. J d:viſe All 
mo B:1£:126cs i Milwich, Corton, and Fraſdale (o Cruſtees. 
Sc. naaung ehem) upon ſpecial Truſt foz Payment of Debts, 
unt; my Siaudion John Lander attain the Age of 21 Pears; 
an? from thencetoꝛtu J give All my ſaid Mefſuages, Lands 
any Cen ments in Milwich, Corton, and Fraſdale, as fo'low- 
eta; Videſicet Two Parts of the Neither Houſe Tenement 
(the CUyoie in thee to be divided) koz the raiſing of 2001. 
&c. the Kematnder to John Lander and the Heirs of his Bo- 
dr. Remainder to James, and the Heirs of his Body, Re- 
mainder to the right Heirs of the Deviſoz ; the other third 
Part af:er ſome Truſts, 8c. he diviſed to John and James 
ut ſupra, but did not mention the Upper-Houſe Tenements. 

Jobn Herbert died. and John Lander alſo died without 
Jſue, &c. and James the ſecond Son of Margaret was Lei⸗ 
{o2 of the Plaintiff, - 

The Queſtion was, Whether the Videlicet, and the Clauſe 
which follows wall relate only to reZrain the Deviſe to the 
Neither Houſe alone, o2 whether the whole Eſtate is not by 
general Wozds deviſed to the G2zandſon; foz if not, ic 
muſt come to the Daughters? ; 

The Elauſe coming after the Viz. doth not refrain this 
Deviſe to the Nether-Houſe Tenements; but upon the whole 
Conftruction of the Mill, both the Tenements paſs to 
the Leſloꝛ of the Plaintiff ; foz the general Moꝛds compꝛe⸗ 
hend the whole Eſtate, and the Viz. is only direa ive how 
Part of it ſhall go, and if it be not thus expounded tts re⸗ 


pugnant. 


Econtra. The Upper-Houſe Tenements do not paſs, fo2 both 
are diſtin Parts of the Teſtatoz's Eſtate, and diſtinctly de- 
viſed ; therefoze tis againſt the Rules of Law, That one 
ſhould paſs by the Deviſe of the other, eſpecially in this 
— 3 where the Teſtatoꝛ himſeif diſtinguiſhed them by his 


ill. 
Agreeable with this was a Reſolution in this Court, Hil- _ Ct. 

lary, 11 Car. viz. A Man was ſeized of a Cozner-Youſe, and 447: 

another contiguous in the Occupation of ſeveral Tenants, 1 Roll. 614. 

and deviſed the Cozner-Youſe, rec:ting it to be in the Oc⸗ Jones 379 

cupation of the pꝛoper Tenant, and of him who was like: . 

wiſe Tenant to the other Youſe : Now they would have 

that other Youſe paſz by that Deviſe, becauſe the Te- 

nant of it was named; bnt it was held, that it ſhould not, 

ko: nothing paſſed but what was particularly erp:eſſed, 


which was the Coꝛner⸗houſe, and that the 2 Ad⸗ 
dition 


un 
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dition of a wrong Tenant, ſhould not make that void, which 
was ſufficiently made certain by the Name of a Corne.⸗ 


ouſe. 

CroEliz 15. ; Cahere-ever any Land is expꝛeſſy deviſed, no Jmplication, 
2 Leon. 226. tho never ſo ſtrong, ſhall carry ic otherwiſe ; as if a Man 
122 have a Farm called by a particular Name, Part whereof 
124 was let, and Part uſed by the Owner Himſelf, who 
deviſed all his Farm (naming it) and the Lands thereunto 
belonging (in the Tenure of his Tenant) to his Mike fo; 
Life, and that it and all the reſt of his Lands ſhall remain 
to R. after the Death of his Wife; theſe Moꝛds ſhall not carry 
it by Amplication to the Wife, becauſe there was an ex: 

preſs Deviſe to her befo:e of the other Part. 

Manp moze Pzoofs might be bzought of this Nature, the 
Books are full of them, both modern and ancient, viz. ag 
where a Man having Lands in a Uill and in two Hamlets 
in the ſame UilI, deviſed all his Lands in the Uill, and in 
one Hamlet by particular Name; it was Held, that no 
moze paſſed than what was expꝛeſſed, and that the Lands 

in the er Hamlet did not paſs. 

Cro. Elx. But the Caſe which comes neareſt to this in Queſtion, 
67. is where the Teſtatoꝛ had a Farm which extended to two 
Aills, which Farm was called Heylands, and the Deviſe 
was of all his Land (in one Aill, naming it) called Hey- 
lands, &c. nothing paſſed but what was in that Gill; and 
the Reaſon given was, becauſe nothing mo2e ſhall be in- 

tended than what was expꝛeſſed by rhe Ceſtatoꝛ. 
1 And. 123 There is yet a ſtronger Caſe than this at Bar: it was, 
viz. & Man had an Houſe in Oxfordſhire, and Houſe and Lands 
in Hertfordſhire z and the Mili was, viz. J bequeath all that 
my Houſe in L. in Oxfordſhire, with all other my Lands, 
dows and Paſtures &c. in Watford in the County of 
Hertford &c. Now it was adjudged, that the Houſe in Wat- 
ford did not paſs, becauſe it was in a Will which muſt be 
confirued acco2ding to the expzeſs Wozds and Intent of 
the Deviſozz if it Had been in a Gzant, then the Youſe 
would Have paſſed as well as the Lands; foz every Man's 
G2ant muſt be taken in the ſtrongeſt ſe againſt the 
G2anto? himſelf; and of this Opinion was the Court 
in the pꝛincipal Caſe, viz. that the Adverb videlicet was di- 
ſtributive here and ſhewed what the Deviſee ſhould have 
ſo the Plaintiff had Judgment niſi. | 


Dyer 261. b. 


Whittington 
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Whittingham verſus Andrews. 


Kro2 of a Judgment in Ejeament in the County Pala: : Sha. 364: 
tine of Durham ; the Dcclaration was de Mineris carbo- 
num in Gateſide. ö 

It was objected, that this was very incertain ; foz the 
Plaintiff ſhould have named how many Mines. becauſe in 
that County ſeveral Men have many Mines in one Place. 

This is as uncertain as an Ejectment of three Acres of 
Meadow and Paſture, not ſhewing how much of cither. 

So an Ejecment of a Meſſuage and ten Acres of Land, velv. 166. 
twenty of Paſture, and twenty of Meadow per nomen of a 
Meſſuage and ten Acres of Meadow more or leſs. Now the Cums 
more or leſs, could never be intended to extend to fozty Acres 
moe, there being only ten Acres demiſed, and foz this Jn- 
r Judgment was reverſed, 

Jt will not lie of a Cloſe, but it muſt be of a certain 2 Roll. Rep. 
Number of Acres, and the Number of the Acres muſt be 166. 
particularly tet fozth ; and this was Savill s Caſe. Style 193; 


Econtra. No greater Certainty is required than that the Gro Gar. 
Sheriff might know of what to deliver Poſſeſſion, which 573: 
is done here, foz the Moꝛds de Mineris carbonum aſcertain * Ker. 
the Nature of the Thing in Demand. 

"Tis true an Ejectment de omnibus & omnimodis decimis is 
not good, becauſe of the Ancertainty of what Nature the 
Tithes are; but if the Moꝛzd Feni oz Lanz is added. tig 
—— enough, becauſe the Nature of it is then made cer- 

 ® 


This Action is in the Nature of Treſpaſs, becauſe of the Owen. 19. 
Damages which are to be recoveredz and one may bzing : Cold. 172. 
an Action of Treſpaſs foꝛ a Piece of Land without any other J x1. 


Certainty. | $4. 
It cannot be denied, but that many Judgments have Moore pl. 
ncertainty of the Demand ; but this 587 


been reverſed koꝛ the In pl. 976. 
in that Execution could not be had cur. 


Caſe was not ſo i 
of the Judgment. ; 

The Exception is, that tis de Mineris carbonum ; if it had 
been de Minera, that is admitted to be certain enough: 

Now the Nature of the Thing will admit of no other Cer- 
tainty. toꝛ a Mine of Coals runs thzough many Lands; and 
though tis but one Mine, yet when tis opened they cy 

ma 


vun. 
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make ſeveral Shafts to let in the Ar; and if the Plaintiff 
had 1 bat foꝛ one Mine, he could have :ecovered byc 
one Shakt. a 
Eis Uſage muſt ſuppozt this E jea ment: It 'tis bꝛought 
of fifty Acres in Ireland, though Cuch a Pec:aration would be 
uncertain here, yet this Court would not revcrſe a Judg⸗ 
ment given there without wziting th:ther to know the 7: 
ſage ;; and of this Opinion was the Court. That it map be 
good by Cuſtom of the Country; and therefoze the Judg⸗ 
ment was affirmed. | | 


Rex & Regina verſus Marriot. 


2 Lev. 221. P the Statute of 5 & 6 Ed. 6. tis enacted. That no Perſon 
ſhall keep an Alchouſe, but ſuch who ſhall be admitted there- 
unto, and allowed in open Seſſions of the Peace, or elſe by two Ju- 
ſtices of the Peace, rum unn. &c. under the Penalty of three 
Days Impriſonment without Bail, and not to be diſcharged with- 

out giving a R izance with two Sureties to do ſo no more. 
Tre Yefendant was indicted fo2 keeping of an Alehouſe 
without a Licence ; and it was objected, that it would not 
lie, becauſe it was not an Offence at the Common Law, 
but made ſo by this Statute, which gives Power to tte 
Jultices of Peace in their Sefſtons to make Enquiry into 
Im. 388. — Offences by Pꝛetentment, Inkoꝛmation oz otherwiſe, 

C. 


Rep. 
But an Indictment is another ſoꝛt of Puniſhment which 

7 Rep 36. 18 not pꝛobided foz by this oz any other Statute : Now 
where a Law makes an Offence, and appoints the Method 
of Pꝛotecution, it mult be puniſhed accozding to ſuch Se. 
thod, and no other wile. 
2888 s was the Opinion of the Court in Caſtle g Eaſe, who 
Kt was indicted foz taking upon him the Office of a Juſtice of 
the Peace, not having 20 l. per Annum, and ſending out of 
a Warrant by Uirtue of his Commiſſion ; the Penalty ap- 
pointed by the Statute, is 201. a Moiety to the King, and 
the other to the Ankoꝛmer. to be recovered by Action of Debt 
at the common Law, and therefoze not to be indiced, 


Econtra. The Party may pꝛoceed by way of Jndictment, 
tho” 'tis in a Caſe where a new Offence is created by a par- 
ticular Law; and where the Penalty is directed to be reco- 
vered by Bill, Plaint oz: Anfozmation, fo: thoſe are - 4 

4 | mative 


1 — 
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mative Wozds, and ſhall not take away the general Me⸗ 
thod of Pꝛoceeding accoꝛdii g to the Courſe of the Common 


Law 8 | 

The Thing pꝛohibited is of publick Concernment, and 
an Jndictment will lie againſt the Offendec , if there are * Mod. 36. 
no negative Moꝛds to reſtrain that way of Pꝛoceeding. 


Chief Juſtice. An Indictment being a ſummary May of 
P2occeding, is moze beneficial foz the Subject, and there- 
foe it ſeems reaſonable that ſuch a Method ſhould be pur⸗ 
ſued. 

To convey a Maid from her Parents under the Age of 4 
ſixteen Pears, is no Offence at the Common Law, tis made 
ſo by a particular Statute, and Authozity is given to the 
Star- chamber by Ynfozmation, and to the Juſtices of Afſize 
by Jndictment to determine theſe Offences, but pet the B. 
R is not excluded; and ſo it Hath been conftantly held ſince 
the making of the Law. 
Cis pꝛohibited by the Statute of 22 Car. 2. to travel with 
moꝛe than five Hoꝛſes at length this is a new Law and a 
new Offence, and pet it was held, that an Indi ment 
would lie in B. R. againſt the Offender, tho' a particular 
Puniſhment ts directed by that Statute. 

But Dolben and Eyre Juſtices, were of a different Opini⸗ 
on; they never heard of an Jndictment befoze foz keeping 
an unlicenced Alehouſe ; and this ſeems to be the Judgment 
of the Parliament in 30 Car. 2. that an Jndictment would 
not lie, becauſe the Conviction is to be upon Utew by the 
Party, 03 by Oath of wo Wieneltes, and then the Bendl 

„ 02 a 0 8, an 
ty is to be levied by Diſtreſs, &c. 


3 Car. ca. 3. 


White verſus England. 


BY the Statute of 5 Eliz. tis enacted, that none which 
hath not ſerved an Appzenticeſhip ſeven Pears in any 
Art oz Pyfterp then uſed, Hall uſe the ſame, &c. upon Pain 
to fozfeit 40 3. per Month. 

An Action of Debt was bought upon this Statute a- 
gainſt the Defendant fo2 uſing the Trade of a Tiler, not 
having ſerved an 2 fo2 ſeven Pears. 

p 


The Defendant pleaded, That his Father was a Freeman 
of London, and that he was his eldeft Son, and that jure 
patrimonii he might uſe that — 5 

TY pon 


——— 
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Apon a Demurrer to this Plea the Counſel did not rely 
upon it. but took Exceptions to the Declaration. becauſe 
tis not Fewed that the Trade of a Tiler was an Art oz 
Myftery uſed in England at the Time of the Making of the 

tatute. 

* 0 which it was anſwered, that it was a Trade menti⸗ 
oned in the Statute, and ſo by Conſequence muſt be then 
uſed ʒ but the Plaintiff was adviſed to wave his Demurrer, 


x which he did, and paid Coſts. 


ES 


Howard verſus Tremain. 


1 Salk. 258. FN the lixth Day of June 1681. a Bill was exhibited in 
1 Show. 363. O Chancery, and a Commiſſion pꝛayed to examine Mit. 
neſſes in rei memoriam. 

Jn Trinity Term following the Defendant had a Commit⸗ 
ſion to anſwer, and the Plainteſff examined his Witneſſes 
de bene eſſe, but no Anſwer came in till twoPears afterwards, 
in which time two of the Taitnefſes died; and the Mueſtion 
now was, Whether theſe Depoſitions could be read in E- 
vidence at a Trial at Bar. 

It was laid, that it was the uſual Pzactice in to 

examine Witneſſes de bene eſſe, and that it they died ze 
are examined in Chief, their Evidence is good; but if 
ſuch Evidence would not be allowed at Law, it would be 
a Means to enlarge the Jurisdiction of that Court, and 

the Party would habe a new Equity. 

Nothing is moe necellary than that the Examination of 
is depending. and this is the Weans to 50 it, vie. fox 
8 ng; a ns 0 it, viz. ex⸗ 
amine them de bene eſſe; if the Defendant would be obſti⸗ 
nate, and refuſe to antwer, he may Tand out in Contempt 
of the Court, and ſo pzevent the Plaintiff from perpetua- 
ting his Evidence; and this is no Anconvenience to the 


Defendant otherwiſe than by puniching his Perſon by Am-; 


Advantage 


200 ay Bs Antwer comes in, he hath the ſame 
— n every Reſpect, as he Had befoze he was in 


_ 'Tis no Objertfon to ſay, that que was not joined in 
Chancery, becauſe where Depoſitions taken in that Cou 
7 'ven in Evidence at Law, there is no P2oof but 


re 
fit and Anſwer filed in the Cauſe. 
And 
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And therefoze in the Caſe of Ford and Gay Depoſitions. 
tho exemplified, were refuſed by my L 02d Ch. Juſtice Pollexfen 
to be g:ven in Evidenkr, becauſe there was no P2oof of 
an Anſwer. | 


Econtra. There can be no Examination of Witneſſes up- 
on a Bill alone, and the Fault is in the Plaintiff foz not 
compelling the Defendant to put in his Anſwer in two 
Pears after the Bill filed. | 
Now when his Anſwer was filed, thoſe Depoſitions which 
were taken de bene eſſe are of no Uſe; fo ſuppoſe a Bill is 
bought againſt Husband andCife fo: ſomething which the 
Man claimeth in Right of his Wife, and Witneſſes are ex- 
amined de bene eſſe, and then the Yugband puts in his An- 
ſwer, this wall not pꝛejudice the Wife without her Anſwer. 

This Court will not allow Depoſitiong taken betpꝛe Eom- 
miſſioners of Bankrupts to be given tn Evidence here, no: 
Depoſitions taken in the Eccleſiaſtical Courts, and yet 
theſe Courts have the King's Authozity to examine Wit- 

neſſes. 


Curia. Nothing can make it Evidence but the Neceſſity Theſe De- 
of the Ching; tis true, in Caſes of Milis it may be neceſ: poſitions by 
ſary to examine Witneſſes to perpetuate their Teſtimony, Feen 
but in this Caſe the Plaintiff was nonſuited 9 Evi⸗ Court were 
dence viva voce, and afterwards erhibited a Bil 


tained theſe Depoſitions upon Examination of his own de given in 
Witneſſes, which is but Paper-evidence at the Beft, and 
therefoze they enclined not to allow it: Tamen quære. 


Rex & Regina werſies Bullock. 


B ſhoot. or keep in his Houſe a Croſs-bow, Hand- gun, &c. un- - 

leſs he hath Lands to the Value of 100 l. per Annum in pain to for- | 
feit 10 l. for every Offence ; and that any Perſon may carry the 
Offender before the next Juſtice of Peace, who upon due Examina- 
tion and Proof hath Power to commit him till he pay the Penalty : 


Juſtices in Seſſions and Stewards of Leets have Power to hear and 
determine theſe Offences. 

The Defendant not having the 100 |. per Annum, did 
hoot in a Gun in February, and in March following was 
bought be foꝛe a Juſtice of the Peace, and by him was con- 
victed of this Offence, 


V 2 


And 


—  — — 
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And now a Motion was maoe to qua this Conviction, 
becauſe it was befoze a ſingle Juſtice, who had not Power 
by the Statute to pꝛoceed in a ſummary Way. unleſs the 
arty is bꝛought befoze him inſtanter upon Uicw of the Ok. 
nce committed, which was not done in this Caſe, and 
therefoze the P2oſecutoz was oꝛdered to ſhew Cau:e why it 
frould not be quached. 


148 


Anonymus 


JOta, an Oꝛder was made at a Mineral Court Held at 
Mendipp in the County of Somerſet, that the Befendant 
Gould fo:feit his mineral Tools and Goods, and be baniſh. 
ed from Mendipp-hills foz eber. 
This Oꝛder being returned, it was moved to quach it. 
and the Court held it to be an Oꝛder againft Law, and not 
to be ſuppozted but by ſome ſpecial Cuſtom. 


Anonymus. 


Dere was a Libel in the Spiritual Court againſt the 
* paying of a Rate towards the Re- 
pair TON" 
De ſuggeſted that the Lands were in the Occupation of 
his Tenant, and that he was not anAnhabitant in the Pari 
church was, & c. And this was held a good Sug⸗ 
z foz tis contrary to Law to charge the Perſon with 
who doth not Ude in the Parich; the Tenant of the 
nd could be charged, and not the Owner. 
Ban take a Leaſe of a Stall in a DParket-town, 
7 ar. be halt ma be e 
n arge r 
pairs of the Church in that Parket-town. 


D E 
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Term. Sanct. Mich. 


Gulielmi & Marie Regis & 
eginz in Banco Regis, 1692. 


Anno 4 


— 


9 


Barker & al verſus Lade. 


Replevin vide 7k 


wherein the Defendant Baker made Conuſance ag Bat- Pleading: in 
lit to Nicholas Marſh, &c. and ſets fozth, That be- 2 Vent. 145. 


þ of a Judgment in the Common Pleas in 


koꝛe the cabing 
zed in Fee of the Place where, & c. who in Conſideration of 


100 l. &c. did by Deed grant to Nicholas Marſh Gzandfather 
to the Abowant, a Kent of 81. per Annum in Fee, Exeun 
de omni illo Capitali meſſuagio five tenemento cum pertinentiis in 
Barham & de omnibus terris & hæreditamentis præd. meſſuagio ſpe- 
__ —_— _— x 
quo, &c. eſt & præd. tempore quo, uit parcel th a 

That by Utrtue thereof the ſaid Nicholas Marſh became 
ſeized of the Rent. who deviſed it ta Richard Marſh, and his 
Deirs &c. who by Deed, &c. pro & in conſideratione naturalis 


amoris & afſectionis quz geſſit prædicto Nicholao modo defend. 


filio ſuo & ſummæ quinque librarum, to be pa'd to tye Gzan- 
toz yearly during his Life, Dedit conceſſit aſſignavit & tranſ- 
poſuit to the Defendant, the ſaid Kent, to have and to 
hold to him and his Deirs fo2 ever, by Uirtue where- 
of, and of the Statute foz transferring of Uſes into Poſ- 
ſeſſion, the Defendant was ſeized in Dominico ſuo ut de feodo, 
&. and fo2 fix Pears Rent, &c. diſtrained; and ſo Marſh 


in 


the Cattle. one Robert Lade was ſef- 3 


Lev. 291. 


— 


. 


io Mich. 4 W. & M. in B. R 1692. 


ä ͤ— 


— 


in jure ſuo proprio bene advocat & Baker ut Ballivus of the ſaid 
Marſh bene cognovit the Taking, &c. 


To this the Pl-intif demurred, and the Defendantg 
joined in Demurrer. 


(i.) The firſt Objection to this Pleading was that the 
Place where, &c. was not plainly and ſufficiently alledged 
to be charged with this Rent at the Time of the Grant thereof 
made to Nicholas Marſh the G2zandfather, foz it mould have | 
been ſhewed, that the Place, &c. did belong to the ſaid Mel. | 
ſuage, 02 that it was in the Occupation of the Gꝛantoꝛ at 
the Time of the Grant, as well as tempore quo, &c. the Di. 
ſtreſs was taken. 

(2.) The ſecond Objection was, That this was pleaded 
as a Grant at the Common Law by the Moꝛds conceſſit aſſigna- 
vit, &c. without Attoznment oꝛ Enrollment, it being in Eon: 
ſideration of Money paid, &c. and foꝛ this Reaſon the Plea. 
was not good; and of this Opinion was Pollexfen Chief Ju⸗ 
ſtice : But the other Juſtices contra; fo2 they held. That the 
Conſideration of the Gzant being as well for natural Affecti- 
on as Monep, it would amount to a Covenant to ſtand ſeiz- 
ed, &c. and might be pleaded without an Enrollment. 

Upon this Judgment a (Urit of Erroz was bzought, and 

it was now argued, That admitting this Deed did enure 

as a Covenant to ſtand ſeized, &c. it ought not to have 

been pleaded by the Moꝛds dedit & conceſſit, &c. but as it 

operates by Law, viz. Conceffit & agreavit quod ſeiſitus cxiſtet. 

Many Inſtances may be given to prove this Matter: 

Br. Abr. tit. One Jointenant maketh a Feoftment to the other; this can- 
confirmati- not make a good Deed at the Common Law ; foz be cannot 
2%: 11. make Livery and Setün, becauſe the other is jointly ſeized 
Piowa. © with him, yet this Deed wall enure by way of Confirma- 
Com. 156. b. them, and muſt be ſo pleaded, and not literally as the Deed 

So the Wozd dimiſit is not only applicable to an Eſtate 

foz Life oz Pears; but to an Eftate-tail oz in Fee, but then 
it muff be pleaded as ſuch. _. 

My Ld. Coke in his Comment upon Littleton ſaith, Chat 
1 Inft.301. b. dedi 02 way amount to a Gzafit, to a Feoffkment, to 
a Gift, Leaſe, Releaſe, Confirmation 02 Surrender; and 
that *tis in the Election of the Party to uſe it, to which 
of theſe Purpoſes is molt agreable with his Jntereft , 
and therefoze he may plead it as either, which wews 
that the Pleading muſt be as the Deed doth 2 
a 


uid et oD+«- PU Ak. 


2 


— 
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and operate, and not as the Moꝛds are in the Deed it 


elk. | | 
And therefo2e if one Joint-tenant plead, That the other : Sund. 96. 


Conceſſit to him. &c. this Plea is ill. becauſe a Grant ig not 
a pꝛoper Conveyance from one Joint-tcnant to another, it 
muſt be by Releaſe ; but if a Jury had found quod conceſſit, 
that being the Saying of the Lay Gents, would have been 
helped by the Court. and adjudged to be quod relaxavit. 

It Tenant fo! Life grant his Eſtate to Him in Reverſion., 
this is a Surrender, and it mult be pleaded accoꝛding to the 
Operation it hath in Law; and foꝛ this Reaſon chlefly the 


Judgment was reverſed. 


Carter verſas Firmin. 


P the 


Statute fo2 rebuilding the City of London, tis h car. 2. 


enacted. That no Building or Houſe ſhall be erected within cap. &. 


the Limits of the City but ſuch as ſhall be purſuant to the Scantlings 
mentioned in the [aid Act; and if any Perſon ſhall do contrary. be- 
ing convicted upon the Oaths of two Witneſſes, then the Houſe ſo 
built ſhall be deemed a Common Nulance, ac. 


And 'iis further enacted, That all Differences ariſi 


ng between 
Builders concerning placing and ſtopping up Lights, ſhall be heard 


and determined by the Alderman of the Ward; and if he is Party 
or cannot determine it, then by the Mayor and Court of Aldermen. 
M2. Carter mas poſſeſſed of a Youſe in Three King-Court 
in Fenchchurch-ſtreet and M. Firmin had a Pouſe contiguous ; 
there was a Party⸗Mall ſet between both theſe Ponles by 
4 

a 


the City Surveyoz, and both built above 20 
And now Mz. Carter would build a > u 
Piece of Gꝛound which was never bufit on ; upon 
which the other complained to the Court of Aldermen. 
ſent two Survepozs, being City Officers, to view this But]d- 
ing; upon whoſe Kepozt that Court hinder'd any fa 
Building till the Right of the Thing ſhould be dexe d. 
And now Mz. Carter mobed for a bition to the Totrrt 
of Aldermen, and by his Counſel ged, That they had 
no Jurtsdiction over this Matter: Foz their — were 


built 20 Pears ſince accoꝛding to the Rules pzef 
the Act ; that the Authozity of that Court was limited to 


the Builders of Youſes upon the Foundations of which 
ich 


n * 
- + 12 ; 
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Reaſon of the Moꝛds adhuc obſtupavit, Damages were given 


PP 


which were deſtrox'd by the Fire, and did not extend to ſuch 

erſons who built upcn new Foundations: So that the 
ouſes being built. their Jurisdiction was determined; 
it was tempozary only, and ſhall not be continued after: 
wards : And of t is Opinion was the Court, and therefoze 
enclined to grant the Motion. ö 

But at another Day this Matter being ſtirred again, it 
was ſaid by the Court, that there might be a Cuſtom in the 
City to regulate Lights, aud foz the Unifo:zmity of Build: 
ings, but not to determine Mens Rights. 
This was ſaid, becauſe the Attozney General inũſted 
that the City-Surveyozs were Officers as ancient as any 
Rcco2ds of the Cozpozation ; that their Oath is in the Book 
of Daths, which is likewiſe a very ancicnt Book; that 
theſe Officers have in all Times paſt been appointed to 
make particular Kepozts to the Court of Aldermen, to 
which the Parties concerned have always complied ; and 
that it would be very inconvenient if a pꝛohibition ſhould 
go contrary to ſuch an ancient Cuſtom. 

Therefoze it was oꝛdered that the Plaintiff ould declare 
upon a P2ohtbition ; and that the Defendant might (if he 
ſaw Cauſe) plead this CuTom, that ſo the Court might be 
judicially appꝛized of the Matter. 


Carter verſus Calthorp. 


Hill. 3 Willielmi, Rot. 308. 


was \etzed of a Pefluage, &c. and that the Defen- 
dant butlt another near it. and continued the ſaid Building 
from ſuch a Day to the Time of the Levying of the Plain, 
> es he ſtopped up his Lights & adhuc obſty- 


"" There was Judgment foz the Platntif, and entire Da- 
mages given; and now the Erroz aſſigned was, That by 


fo2 ſomething after the Plaint levied. 

To which it was anſwered, That the Wozd Adhuc doth 
refer only to the Time of bꝛinging the Plaint, and not 
to any Thing which happens afterwards ; it is to ſhew, 
That the Defendant hath uot abated the Nuſance : They 
are Moꝛds only of Fozm, and uſed in moſt Declarations, 


— 
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viz. Solvere contradixit & adhuc contradicit, &c. and ſo are the 
plead ngs in the Eatries in this very Caſe, viz. That the 
Defendant built a new Youſe, by Reaſon whereof the great- 
of part of the Plaintiff s Houſe Magna tenebritate obſturata fuit 
& adhuc exiſtit z and foz this Reaſon the Plaintiff had Juda-' 
ment. Vid. Mich. 1 Jac. 2. Ret. 425. Hext verſus Burton in C, B. 


Davis verſus Speed: 


Hill. ; Willielmi. - Rot. 26t: 


1 


FA 1 
5 


4 Feme-ſole being ſeized in Fee of the Lands now in ut: 
tion, afterwards did Wilkem Horm. 


a ſpecial Uerdict in Ejectment foz Lands in the County C 
6 the Eaſe appeared to be thus. | Tarlumeat 


143. 
2 Salk, 975 


That the ſaid William Horn and Ann his ite did by Ded 5 l 97 0 
indented covenant to levy a Fine chereof eo. Jollop and Sta- 


y, and their Yerrs, Ac. to the Uſes following, vit. i 

To the Uſe of the Heirs of the ſaid William Horn lawfdlly 
begotten. oz to be begotten upon the Body of the ſaid Ann, 
Remainder to the right Yeirs of the Dubband. 

The Fine was levied, they had Aue one Son. who died 
in the Life-time of his Father and Mother without aue; 
then Ann died, and afterwards William Horn died without 


fue. | 
* Cockey who was the Leſſoz of the Plaintiff: 


bat Frances 


was Siſter and Heir of William Horn, and that the &ifters 
and Co-beirs of Ann had convered their Jntereft to the De; 


fendant Speed. ATTY Pa 


Ko that the Queſtion was, 
Wife ſhould have this Land? n 

The Objectton why the right heirs of the husband ond 
not have it was, becauſe there was no particular Eſtate 
fo: Life limited in this Conveyatice to ſuppozt the contin- 
gent Remainders wbtch are therefoze void, and the old Uſe 

remains to the Heirs of the Mite. 
But it was araued in his Behalf that this was a Settle- 
ment by way of Uſe, which like a Mill was to be conſtrued 
accozding to the Intent of the Parties; and that foz this 
Purpoſe the Law would raiſe an Eſtate fo Life in him 
by Jmplication, which being 8 with that — 


0 
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had by the Settlement it ſelf, would create an Eſtate tail 
in him, and fo the Remainders would be good. 


: Mod. 160, And to p2ove this the Caſe of Pybus and Mitford was ci. 


died, and 


1 b. 


27 H. 8. 


well to a Stranger as to the Feoffo2, becauſe they 


- contingent Uſe to the Peſrs of the Dugband, and that kill 


ted, viz. Mitford being ſeized in Fee, had Jſſue Robert by 3 
firſt Genter, and Ralph and Jane by his ſecond TUrfe ; he co, 
venanted to band ſerzed, &c. to ehe Uſe of His Heirs Maley 
begotten on the Body of Jane, Reverſion to his own right Heirs; 
the Father died, the eldeſt. Son entred, whole Title the 
Plaintiff Had, and the Mueft{on was, Mhether any Uſe 
did ariſe to the ſecond Son? | 
Three Judges againff the Opinion of Juſtice Twyſden 
held, That an Eſtate foz Life did ariſe to Mitford by Jmpli- 
cation, becauie a Limication to the Heirs of his Body car- 
ries the Ale to himit, in whom his Deirs ate all inclu. 
old Estate in Fee which was left in him is 
then and turned into an Eftate-tail. 
This was the Opinion of my Ld. Coke in Lane and Pas- 
nell's* Caſe. where he ſaid. if a Feoftment' de made to the 
Ule of the Heirg of the Body, &c. tis an Eftate-tafil executed 
in him, becauſehe hath an Eftate foz Life by Amplication. 
= _ ntaterial 4 —_ 4 — GB - 7 — in 
this Caſe by Amplication, beca gSband hath no 
Eſtate but fu Were of bis Mite; fo: an Uſe may we 8 
joined in the Deed as well as in the Fine : Beſides, he hath 
an Ettate foz his own Life as Tenant by the Courteſy, and 
i Peeing Yo ares te . WO DEE 
iſit. fuer. inico 
ut feodo, &e. 5 * | | 


But it no Ettate foz Life doth ariſe immediately by la- 
plication, then this may be good by May of a ſpunging oz 


that Contingency wall happen by his Death, the Uſe 
mu ttt remain in the Woman and her Heirs. a 


Econtra. There muſt be a particular Eſtate found out 
to fuppozt thele Remainders, oꝛ ofherwiſe they are 
void, and the Eſtate is as it was befoze the Fine levyed, 
which operates foz the Benefit of her, who had the old E- 
ſtate in her befoze. | 
I this had been a Eonverance at the Common Law. 
there could have been no Queſtton made, becauſe the Free- 
hold, (if any) cannot be put in Abeyance; and tis plain tis 


in Abeyance here, becauſe there can be no right Heir of Wil- 
lam Horn whilſt he is living. 

is true. this is a Conveyance br Tay of Uſe, which be⸗ 
foze the Statute was conſidered only as a Truſt ; But "= 


5 


Radcl:iffe Trustees 


as — AAR OQ0ikae@ THO4 a $#w SA 
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by uniting the Poſlcſſton to thoſe Uſes, they are governed 
by the known Rules of the Common Law : foz an Uſe is 
an Eſtate, and muſt take Place either in Poſſeſſion oz in C Eli 
futuro, as tis limited; and therefoze where a Fine was le- 334 
vied to the Uſe of B. foꝛ Life, and afterwards to the Uſe of 
the Childzen of C. procreatis, this Limitation hall extend 
to none of his Childꝛen bozn afterward, becauſe no future 
aſe was limited to them. 
Jn this Caſe an Uſe was intended to be raiſtd in præſenti 
to the Heirs of William Horne; now they could not tike as 
Heirs during his Life; therefoze there beictg no Perſon ca- 
pable of taking it muſk be void. | 
I it was deſigned to operate in futuro, then there muſt 
be a particular Eſtate ſomewhere to ſuppoꝛt the Remainder 
till the Contingency happens, which Eſtate muff be ether 
expꝛeſled 02 implied. 1 | 
Tis plain that here was no particular Eſtate ex pꝛeſſed: 
then ik it ſhould ariſe by Amplication, it cannot be in the 
Husdand, becauſe there are no Moꝛds, which ſhew any ſuch 
ntent. | Gas 
Tut ik an implied Eſtate foz Life ſhould ariſe by Con- 
ſtruction of Law, it muff be in the Mitte, and then ſhe dying 
befoze her Pugband, that Eſtate was determined befoze the 
Remainder to his Deirs could take Place, and therefoze 
tall never ariſe ; neither could any Eſtate remain in the 
＋ ec fo2 by one Bzanch of the Statute the Poſſeſſion 
$ given to the Ceſtui que uſe; and by another Bꝛanch all 
the Right is taken out of the Feoffees, and given to the 
Ceſtui que uſe; ſo that nothing remains in them; and it 
would be a very abſurd Thing if it would; foz if a Feoff- 
ment be to the Uſe of himſelf and his Heirs, till a third 
Perſon pay 1001. and then that he will be ſeifedto the Uſe of 
that Perſon and his Heirs: Now if any thing ſhould remain 
in the Feoffees befoze the Payment of the 100 l. it muſt be a 
Fee-ſimple, and then there would be two Fee-ſimples of the 
ſame Land; to avoid which the Statute muſt be conſtrued 
to take the whole Eſtate ont of them, and fir it upon the 
Land, which by Operation of the Statute hall give the Uſe 83 
8 — in his Turn accoꝛding to the Limitation of * * 
a —ꝛ 
And therefoze it was agreed in Chudleigh's Caſe, That the : Rey 
Statute doth not transfer the Poſſeſſion to any Uſe, but 
ſuch as is in Being; becauſe it cannot be executed to a bare 
Poſitbility of an Uſe, neither can it be limited againſt the 
known Rules of the Common Law. Vid. 2 Roll. Abr. 796. 


Eliz. 321. 
X 2 Curia, 


— 
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Cro. Car. 
434 


Vel. 68. 


Cro. Eliz.96, Jn Treſpaſs they may join ko2 entring on the Land, & 


Cate the Declaration was yot good, becauſe th 
was bꝛought foz a perſonal Thing which would not 


1 Trover the Plaintitt declared, That he was poſſeſſed 


5 


Curia. This is a future Uſe and no particular Eſtate to 
tuppoꝛt it; and no ſuch Eſtate could ariſe unti! the ite 


died without Alſue, and ſo the Remainder is void. 


And afterward in Eaſter Term Judgment was given fo; 
the Defendant Speed farbe . 

That no Eftate ſhall ariſe b Jmplication to the husband; 
ſuch a Thing was never thought on in a Deed, noꝛ in a 
Win, but of Neceſſity. 

There was a Urit of Erroz bzought upon this Judgment 


in Parliament, but it was affirmed. 


Buckley verſus Collier. 


gband and Wife bꝛought an Action on the Caſe 
ve Duane done by the Wike ding the . 4 the 


ueftion was, whether they could join in this Action. 


1—— ibidem creſcen. aſportavit, &c. 
So ile where the Dusband hath Land in the Right 
of his Wife, as a Jointure 8 a fozmer Pusband, and 
the ts to Have the Lops and Shows of the Trees grow- 
ing thereon, and he who hath the Inheritance cuts them 
down z they may join in an Acton to recover Damages, 
becauſe it ſurvives to her after his Death. 

But the Court was of Opinion, that in the 2 

5 ſurvive, 

and in Perſonal Actions the Law is clear that they cannot 
join. Cro. Eliz. 133. 


Cook werſus Bolinger. 


e bonis & catallis ſequen. ut de bonis & catallis ſuis propriis, vi- 
delicet de uno ſcripto obligatorio & una warrantia, &c. 

The Defendant pleaded in Abatement that the Bond and 
Warrant Were not Ehattels; and upon a Demurrer to this 
Plea it was ſatd, that neither the Bond oz the Ualue there- 
of can be demanded by ſuch Names, as Bona & catalla, be- 
cauſe (as the Opinion is in Yelverton) a Bond will not paſs 
by ſuch general Names, 

4 | 


Jn 


—_—_— 


Mich. 4 W. & M. in B. R. 1692. 157 


Jn Detinue the Thing it telt mult by ſpecially named, 
becauſe it is to be recovered in ſpecie: The ſame Rea ſon may 
govern this Cale. 

But it was anſwered, that by a Gift of all his Goods and 
Chattels a Bond would paſs; and this was the Opinton of | 
Fitzherbert in Dyer, and to his Opinion the Court now enclt» Dyer 5. b. 
ned. 


Rudd werſus Foſter. 


N Replevin foz taking of a Gelding, the Defendant ju- ,, x1. c 

ftified by Uertue of the Statute of the Queen, foz Mo: 2 Sk. 501. 
ney due upon the Poor Tax. | 
The Parties being at Jſſue, it was tried at the Bor. 
and the Nueftion was, Whether the Gill of Stratton wag in 
the Parith of Bigg|cſwade in Bedfordſhire, 02 not? ?: 
The Poo2s Race was admitted. 


leſwade 2 
contribute 
to pꝛobe that Stratton was a repute 
Time of the making of this Statue, 
ce was given, viz. 

Il. there was a publick Chapel 
went to hear Mas, and that Di⸗ 
in that Chapel at the Time of the 


was read 


They would Have this like the Eaſe between the Pariſh C. cor. 

Tateridge and Hatfield, which was a ſpecial Aerdia upon 354. 

this Statute ; the Plaintiff lived in Tateridge and had no 

Lands in Hatfield, but had Lands where he libed; he was - 

rated to the Pooz of Hatfield, but becauſe at the Time of | 

the making the Statute. Tateridge was a reputative pa- 

riſh, and had diffinct Conſtables, Churchwardens and 

Dverſeers of the Pooz, and made their own 8 
a 
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nnn 


and Aſefſments, which were levied by their own Otkicers; 
fo: this Reaſon that was held to a diſtinct Pariſh from 


Hatheld. 
putation 


But Stratton was not ſo much as a Parich in Re 
at the Time of the making of the Act, and ſo not like that 
Caſe ; fo2 all that was pzoved, was that they had made 
Kates ſince the Statute, and had a Chapel befoze ; but 
making Rates will not make it a Pariſh without all other 
arochial Rights, and therefoze it was held to be a Vill 
n the Pariſh of Biggleſwade. 


Hoyle verſau Pitt. 


Ppeal of Murder. 

Serjeant Pemberton moved, that the Appellee having 
ded a Conviction of Manſlaughter at the Gaol-delivery at 
e Old Baily, and that he was allowed his Elergy ; but not 
wewing by what Authozity that Court was held, that there: 
foze the Plea might be amended, it being befoze Jftue joyn⸗ 


ed 02 Demurrer. | 
But the Eourt doubted whether this could be done by 
Law; fo2 the Appellant could not amend, and therefoze there 
was no Reaſon why the Appellee ſhould have that Liberty. 
An this Caſe if you amend, you make a new Noll; tis 
not like other Caſes of Amendments where all is in Paper. 
and warranted by the Uſage of the Court, foz this is all 
upon the Plea-Roll. TEN N 
No Statute extends to Amendments of either Side in 
I, and tis not warranted by the Courſe of the 


Court. 


Rex & Regina verſus Hicks. 
V Information was bꝛou 


againſt Marmaduke Hicks, and 
it was laid in Middleſex in the Name of Sir Samuel 
Aſtry, foz Exerciſing the Trade of a Grocer by the Space of 
theee Months, not having ſerved as an Appzentice fo: 
ſeven Pears to that Trade, contra formam Statuti, &c. 

+ The Defendant did not live in Middleſex, noz uſe the 
Trade there, but in another County. 

: . And upon a Demurrer, the Defendant had Judgment, 
becauſe this Jnfozmation being grounded upon a Penal 
Law. it ought to be laid in the pꝛoper County won — 

4 en 
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Offence was committed and not elſewhere by the expielg 
A oꝛds of the Statute of 21 Jacobi c. 4. ON? 

Eis true, an Acion of Debt will lie upon tho Statutt of, 1 
; Eliz. in Middleſex, though the Offence was dome in Guns 
berland, becauſe che Statute of Aing james did not intem tu b 
depꝛive the Coutts of Weſtminſter de ſuch Aalons,. but only 
of thoſe which mig t be brought befoze Jultices of A 
oꝛ of the Peace; now Inkozmattons 3 bucht beiost 
them as well as in this Court 5. but Debt cannmrt. 


1 


1 


Miu. 


| T&# 14,18; 7. 
Bennet verſus Preſton. 


al of Murder. the Writ was concluded „vit. 
| 1 habeas ibi tunc hoc Breve. _ 
The Count was, that the Deceaſed was at the Pariſh of 
Clapham in the Peace of the King ſuch a Day and Pear. 
and that ante meridiem ejuſdem diei ven. præd. Will'us Preſton & 
quidem Daniel Scholy, &c. 
The firſt Exception was taken to the Mrit becauſe of 
the Moꝛd tunc, which is never uſed in an oziginal Mit. 
To which it was anſwered, That if that Moꝛd had been 
left out, ir might have been very well underſtood, fo2 ha- 
beas ibi hoc breve is well enough, and tunc is but Surpluſage. 
In an Audita querela it was ſet fozth, that the Blatntiff 1 Leon. 73. 
captus fuit virtute brevis noſtri judicialis, whichWozd is not in the 
— __ 1 therefoze it was held Surpluſage, and the 
rit good. 
(2.) The ſecond Objection was made to the Count, viz. 
"Tis ſatd, that ante meridiem ejuſdem diei the Appellee came, 
&c. and doth not mention what Hour; now the Statute of 
—— requires theCertainty both of the Day and Hour, 


The Anſwer was, that the Pear and Day wall be account- 
ed from the Day of his Death, and the Your is not mate- 
rial; foz if it had been circa horam octavam, it had been good. 

(3-)AnotherObjection was, that tis ſaid ven. prediaiWillus 
Preſton & quidem Daniel Scholy, &c. which was inſenſible 
and falſe Latin; fo: to ſay prædicti when there was but 
one mentioned befoze muſt be naught, and cannot be Sur: 
plutage in an Appeal; foz if the Wozd be wholly rejected, 
then non conſtat which of them killed the Perſon; and if 
tis not rejected, then there is an Adjective to a Subſtan- 
tive not named befoze, aud quidem foꝛ quidam is falſe Latin; 
lo that this Count is neither Senſe noꝛ Gzammar. NAY 

| u 
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1 t falſe Latin will not vitiate 
— Li beiter all it be allowed to make void D. 
it may abate an Oziginal Wait, 
judicial Writ, Count 02 — 


but the UW js On 
che Fault but that it was made void 
fo 


DE 
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Term. Sanct. Hill, 


Anno 4 & 5 Gulielmi & Mariz Regis K 
Roe in —— 1. 


«a 


Weſterne verſus Creſwick. 


Behr 


ereof had levied 
bs Tate and ſold 


A 
. This Judgment 2 ar lt 


rt of bis 


Upon ſome of 


Deſfen whic 1 ARID 
0 d * 
ily ſold, ant. cv VER de 
of the Deren n yo was T. 14 in pr 
wetrndant as much Money Money * were P fo: 
- becaufe they might be fold 
* rs of than 8 ere wozth z and it the tr oo 
bags his Acton Bf Tref al, he Ae recover the full Aa. 
jue. and therefo fan Anion, Wa intif FTE "yu fo 


* ſuch an 


Patiſon verſiu Mii 5 „ 5 2 . 


* 0 — 
| * * . 
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e Declaration. was thus, Wilnelmus Fatto queritur 
de Willielmo Milton in Mar. Mareſcal. &. pro eo 
videlt. qd. cum Williclmus Patiſon (inſtead of Milton) indebita- 
tus fuit Willielmo Patiſon, &c. 


* After 


DE Plaintiff Welterne had obtained a Audament a- 
Ti gainft the Defendant opp a Bond, amd by Ufrtue 


tet ade, ahd now Ger ⸗ 


— 


XW. X M. in B. R. 1693. 


;. out the Yelp of the Stakute; as where an Action on the 


After a Uerdict foꝛ the Plaintiff, it was moved that i 
might be amended, fo2 it was a plain Miſtake of the Clerk 
to make the Plaintiff to be indebted to Himſelf: And the 
Court oꝛdered that it would be amended acco2dingly with: 


Caſe was bzought againf{ an Executoꝛ upon the Pꝛomiſe 
ſtatoꝛ who pleaded Non ſumpſit, and ſaid n 

ah fon r Fol x Telety?, this wag” held qv 

Juſtice Dake ſaid, that quidam tamen Johnſon, &c. without 


Vatter 
naming his Chꝛiſtian Pame, was — good; koꝛ as Juttice 


e 
the Plaintiff do gviftet Pirnſelf; and * 


ter Aerdict foꝛ the Plaintiff,. this was moved, and (as it 
— _ at the Bar) Ww could never get Judgment in 
ou 


. WP" 7 aw | STA IR WY a+) M84 
Rex & Regina verſus Tucker. 


5 


; proditp 
1 


| gt. was th 

i e e 
trabantur, &c. & ſuper furcam ibidem per coll 
& interiora ſua extra ventres corum & utriuſq;ʒ 2 a 


ipſiſqʒ viventibus comburantur, &c. Quodq; corpora eorum & uu 
uſqʒ corum in quatuor partes dividantur, 


This Cauſe any Crriiis betdze it received any 
Determination by reaſon of the many Exceptions which 
were made both to the Jndictment, and to eve Wan 


| 
Und 6p o the eme, - randy rr + 
1 - ; $0 25 rei: of, 019 
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(i.) Jt was, that they mould be drawn to the Place of 
Execution. and doth not lar ſuper Hurdellum; and fo is the Pleas of the 
Caſe in Staundford, and in 1 fl. 7. fol. 29. ©. Crown 182. 

To which it was anſwered. That moſt of the Pꝛecedents ; 1nd. 210 
are otherwiſe ; tis left out in the third Jnltitutes, where 
the fozm' of the Judgment is ſet down by my Lozd Coke, 
whole Autho:ity map be oppoſed to that of Juſt.ce Staunid- 


ford. * | f 

(2.) Jt was a Judgment againſt two Defendants, and 
tis ſaid per collum ſuſpendantur ; and doth not ſay uterq; corum 
per collum ſuſpendatur ; tis alſo ſaid. that corpora eorum in 
quatuor partes dividantur, without theſe TWozds, viz. Et corpus : 
utriuſq; eorum, fo2 otherwiſe tis not ente, and it chall not 1 
be taken reddendo ſingula ſingulis. But this was an Ercepti- _ 
on only mentioned, and not inliſted on, . | 


ſecreta amputentur. This part of the Judg- Staund. 182. 
ment was left aut. Jt was p2zonounced by my Lo2d Chan- — 335: 
celloz Finch in my Lozd Stafford's Caſe upon Debate with the : 
Judges what 1 muſt be given foz a , 

But as to that, it was ſaid it was omitted in almoſt all 
the Entries and ancient Recoꝛds: and that it was well com- 
1 in this Judgment by the Moꝛd interiora, and that 
0 25 r. in any Judgment till the Judgments againtt 

c CIGES, 

(40 "Upon the Arraignment *tis per Curiam allocut', &c. 
what they had to ſay, and doth hot ſap quilibet eorum ſe- 
paratim allocut. ) 

This Objection was likewiſe thus anſwered, That 
the Defendants were indicted foz a joint Offence,and having 
pleaded ſeverally, it ought now to be taken that they were 
ſeverally asked the Mueſtion, which in its very Nature doth 
intend a ſeveral Demand. 

But the chieteſt and moſt material Exception was to the 
13 and that it did not conclude contra Ligeantiæ 
uz de m. 5 
And as to that, thoſe who argued to ſuppoze it, ſaid, 
that ſome fozmal Parts were requiſite to an Indictment ; 
but it the Body of it contain what is eſſential and compꝛe⸗ 
henſive of the Fan, tis ſufficient. 

Now here the Fact is ſufficiently ſet fozth in the Body of 
the Indictment, there are ſeveral Acts of Treaſon charged 
in it, and *tis laid thzoughout to be proditorie, which muſt 
be againſt his natural Allegiance, foz an Alien Enemy can- 
not be thus indicted. FR 0 


— 
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'Tis true, the Law will not ſuffer Fans to be made out 
by any ſtrained Conſtrudions of Wozds oz Inkerences; 
but that cannot be objeced here, becauſe tis ſaid, that he 
not weighing the Duty of his Allegiance, did levy War a- 
gainft his undoubted and true Lord contra formam Statuti, which 
are Moꝛds enough to ſupply the Omiſſion of the other, and 
1 8 — plainly appear that it was againſt the Duty of 

8 nce. 

This was enfozced from ſome Authozities which had ſome 
Reſemblance of this Matter. 

As in an Jndicment foz Murder it was omitted that the 
Perſon flain was in pace Dei, foz it might be that he was 
in the Fault; yet it was held good. 

So fo2 a Riot, contra coronam was omitted in the Indie. 
mert, pet it was not quached, becauſe theſe and ſucy line 
Wozds are only in Aggravation of the Offence, and not 

abſolute Neceſſity to be uſed in ſuch r Fes 
Dyer 68, 69. So likewiſe cx malitia ſua præcogitata was left out of an 
1 Bulſt. 93. Andiement foz Murder, but *twas not quathed foz that 
Reaſon, becanſe the Wozd murdravit in that Caſe, as well 
as proditorie in this, implies, that one was done out of Ma⸗ 
lice, and the other againf> his Allegiance. 
Belides, this is an ndictment grounded upon a Sta. 
tute which doth not p:eſcribe any Fozm : And the Defen- 


4 Rep. 41, 
42. 


2 Roll. Abr. 
$2. 


ſhall be intended, that what he did, was contra formam Sta- 
tuti, and by Eonlequence contrary to his - 7-7 

But this was denied, becauſe the Offence in the Andict- 
ment was Treaſon at the Common Law of Wwhicg the 
Statute was only declaratozy, and therefoze the conclu⸗ 
ding contra formam Statuti will not make it contra ligeantiz de- 


tum. 

Then it was inſiſted, that there have been many Pzece- 

dents without theſe TWozds, and inſtanced in Sir Henry 

Vane's Caſe, and in Cotton and Meſſenger g Caſe, and many 

moze, and E the Indictments were good; foz it choſe 

_ Wozds had been d, it had been only a fozmal Con- 
cluſion from the Pzemiles in the Andictment, and there- 
foze hall not vitiate it being omitted. 


Serjeant Pemberton contra. There was never yet anp Caſe 


wherein this Point was conteſted and ſettled. 

The doing a Thing again his Allegiance, is the very 
Foundation of this Jndictment, and pet it doth not appear 
that any Thing was done contrary to it. | 


4 'Tis 


dant being found guilty, and Judgment again him, it 
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Cis true, this Jndictment ſets fozth, that the Defen- 
dants not conſidering the Duty of their Allegiance, did levy 
Var contra naturalem ſuum Dominum : Now this may be in⸗ 
tended as well again the King in his Politick as in his 
natural Capacity. ; 

There is a Loyal as well as a Natural Allegiance, and 
therefoze if an Alien Amy come hither and commits Treaſon, 
the Jndicrment muſt conclude, contra ligeantiz ſuz debitum; 
but an Alien Enemy cannot be tried by tye Common Law, 
but by ſpectal Commiſſion to the Conſtable oz Marchal; 
and this was Perkin Warbeck's Caſe who was never under 
the King's P2otection, and therefoze his Jndictment could 
not conclude contra ligeantiz debitum ; which thews that theſe 
are Moꝛds of Subſtance, and cannot be ſupplied by an 
Intendment whatſoever ; foz if tis Treaſon, it muff be 
againſt „ and ought to be ſo expꝛeſſed in the In⸗ 

This is agreeable to the Opinion of my Lozd Hobert in Hob. 251. 
Courteen's Caſe, viz. That an Alien in Amity with us, and 7 Rep. 6. b 
living here, is under the Pzotenion of the King, who is . > 
Dominus ſuus, tho not naturalis ; and if ſuch an Alien com- 
mit Treaſon, the Andictment muſt conclude contra debitam 
Alliegeantiam. x 
And if tis ſo in the Caſe of an Alien Amy, a fortiori it 1 loſt. 129. 
ought to be ſo in that of a natural Subjen, | 

Che Eoncluſion of an India ment goes to all, and there- 
foe agreeable to this is the Reaſon of the Law in 
Caſes, as in Felony, it contra pacem is left out, the In- 
dictment 1s never good. 
to imply the Face done to. be Burglary: pe i the word 

mPpryp aan done ry; 
Burglariter is left out, the Andictment is naught. 
To ſap furatus eſt equum mill not imply Felonice, neither Stand. 96. 
will carnaliter cognovit ſupply the Mod rapuit, fox theſe are 37 H. . ca. 
Terms of Art adapted by thePoltcy oftheLaw to particular 
Offences, and cannot be ſupplied by Antendment. 

Befoze the Statute of 37 H. 8. the Moꝛds vi & armis were 
ſo material in In dictments, that many were reverſed where 
thoſe Moꝛds were omitted; and tho' they were only fo2- 
mal Moꝛds, and not ſo material as theſe, yet they could 
not be left out without the Authozity of a Parliament. 

To ſay that murdravit will ſupply ex malitia ſua przcogitata, 
cannot be Law; and therefoze the Pꝛint in Dyer is falſe, 

Laſtly, Here are no Moꝛds in this Andictment to ſupply 
the Defect of theſe Moꝛds, contra ligeantiæ ſuæ — = 

02 
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Cro. Car. 
120. 


Moꝛd proditorie will not do it, becauſe a Man may be trea 
cherous, and not act any Thing again his Alleg ance, 
and as fo2 the Clauſe, viz. contra naturalem ſuum Dominum, 
Indicment had been good contra Regem only. withouc 
thoſe Moꝛds, ſo as the Concluſion had been contra Ligeantiz 
ſuæ debitum ; therefoze thoſe Moꝛds cannot ſupply this O. 
miſſion, becauſe it would be very abſurd to ſay, what is 
neceſſary ſhall be ſupplied by that which 1s not. 

Upon the whole Matter it would be dangerous to admit 
nnovations in Tndictments; and thercfoze the uſual Fo:zm 
ng to conclude after this Manner, it muſt not be omit. 
ted, eſpecially conſidering the Reaſon of the Ching; fo: 
Allegiance and Protection are Cozrelatives, and do mutuo ſe 


tolli & ponere. 


Curia. That foꝛ Mant of Concluding the India ment with 
theſe Wozds, contra Ligeantiz ſuz debitum, tis erroneous; 
and that ſuch an Omiſſion will make it ſo, tho' there are 
Moꝛds in the Body of the India ment. which tantamount, be; 
cauſe a Man may levyWar, and not be guilty of the Offence 
as laid here; fo2 he may be an Alien Enemy; and that was 
the Keaſon in Calvins Caſe why that Jndictment was not 
concluded contra Ligeantiz debitum, | | 
But there are no Moꝛds in this Jndictment to ſupply 
this Omiſſion. | 

Foz debitum Ligeantiz ſuæ minime ponderans will not do it, 
becauſe a Man may not conſider the Duty of his Allegi⸗ 
ante, and pet do nothing which is contrary to it. 

Then contra Dominum Regem ſupremum verum & naturalem 
Dominum ſuum, &c. will nor help it. becauſe thoſe Moꝛds 
are not alwyas eſſential in an Indictment, they ſignifie no 
moze than to ew that the Offender was bozn in England; 
they are Wozds ſuperabundant, and were added to Jn- 
dia ments in latter Times; foz the old May was to ſet 
fozth the Offence to be contra Dominum Regem only ; ſo that 
Wozds which are not neceſſary in an Jndicment, wall 
never be confrued to ſupply the Omiſſion of thoſe which 


are abſolutely neceſſary. 


The very Offence of Treaſon is becauſe tis committed 
contra Ligeantiæ debitum, the other CYozds are but an Agara- 
vation of the Offence, and the Omiſſion of that Clauſe 
can be no moꝛe ſupplied by the Adverb.-proditorie, than the 
Moꝛd felonice could ſupply contra pacem. 


4 Jn 
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At would be very ſtrange if the Owillt 
an India ment at the Common Faint and contra. formam Sta- 
tuti, foz an Ollence committed ag Haber r Sta 
ſhould be Erroz, and yet an Baff ion of theſe Moꝛds hou d 
* Els 6:0bable this map be a 
ee eee 
coꝛd | 
Party y attainted;is executed fo the ſame Offence, 
Ms inn ins e 
N „an u e 
bons Nelles this jnhorely the ? ne — n93caofh ; oF. * 
+4 are ſe 


Cis true. Reign of 
H. 8. again 59 5585 n wi the Reina 


ſo by ſome new Sta 1 thoſe Daps nyt 
Supremacy &c. 1 n which Lc oh theſe Terring _— 

mere wow: ; 
dong rige by pareienlar Arty, of Parliament. 


ſons cregted 
pzobable that che ” Proceedings in Hob Tales d begat cat this 


Exxoꝛ. 
And fo: theſe Reaſons in Eaſter Cerm 


Keaſon foz the making gf 2s Eliz.c. 2. 


6 'Willielwi Sc Caſes Adj. 


Mariz the Judgment was reverſed, wh 186. 
terwards in 0 en? * iy os 2 


ment. 

41 | Harcour: wy Fox: 4 wo f on 
| FR 1 ti. 8. an. :. "tis Ane Cate in Par- 
B ſhall be Cuſtos init dh but ſu who be nee 0 liament, 158. 
ligned by the King foz the tame, 5 a {Uarrant » 50 — 


fo: the Loꝛd Chancelloz oz Keeper to put 7 contiuue him 
1 ——ů— to BoA Culſtos Sd key until the Riug 
þ 0-00 oy — e ce len of the Pane peace, ,who ma execute 
that Office Lager to be app2oved by the Cu 

By the 6. cap. 1. Che Lord Chancellor 
or 2 all — 46s Code, Rovaloroman, every County, 


&. wh may execute ſbis Oflice yy, Himſelf, gr Beputy. 
10 t Willielmi- 3 fo gon 


en 6 &c. who may 2 
bingſelf 02 Deputy for ſo olong Time only as he ſhall ee joy 
ſelf well, &c. 

Jf 


by this Statuce.the Caſtos hath 
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It ſuch Clerk (hall migdemean himſelf, &c. the Juſtices 
in their Nuarter-Sefſions upon Complaint to them in 111. 
ting, and upon Examination and Pzoof, may ſuſpend o: 
difcharge him: and the Cuſtos map appoint another ref. 
ding within the County; and if the Cuſtos neglect oꝛ refuſe fo 
to do befoze the next Seſſions atter ſuch Kefuſal, then the 
Juſtices may at their Seſſions appoint one. 

The Cuſtos hall not ſell the ce of Clerk of the Peace 
upon Penalty of both being diſabled to hold their reſpenive 
Oftces, and fozfeiring dduble the Ualue of the Money ſo 
given and taken, to be recovered by him who will ſue fo; 
the ſame by Action of Debt, &c. to his own Uſe, and the 
Clerk of the Peace befoz? de enters upon his Office is to 
mae Oaty in open Sellfons that he hath, no: will not pay 

any Woney, 02 Keward foz the ſame. 


fo:egotn ragra hs are the Stbſfance of he ſe 
— HO e ng ro the Caſe following, viz. * 


An lndebitstus aſſumpſit was bꝛought againſt the Detendant 
koꝛ receiving 46 5. — belonging to the Dffice of the Clerk 
bh 8 the Jury found ſpecial Aer 

a b 
dict in which the afozeſaiſd Statures 37 H. 8. and x Willd: 


mi, &c were found. 

Then they find that the Earl of Clare wag Anno 1 Willi- 
elmi & Mariz, conſtituteb by the King and Queen to be Co- 
ſtos Rotulorum foz that County, and that the Office of Clerk 
of the Peace, being void the'ſaid Earl did by a Writing under 
his Yand and Seal appoint the Plaintiff Mz. Harcourt to 
be Clerk- for ſo Jong as he ſhould demean himſelf well, &c. any 
that he was duly qualified, &c. 

They find that in Anno 3 Willielmi & Mariz, the ſaid Cu- 
ſtos was removed from his Office; and that William Earl of 
Bedford by Letters Pateuts, &. was made Cuſtos in his 
Room. who by wziting under his Hand and Seal. did con- 
fitute the Defendant John Fox to be Clerk of the Peace of the 
ſaid County, during the Time the Earl ſhould enjoy the Office of 
Cuſtos, and ſo as he well demean himſelf, &. that he was lie- 
wiſe duly qualified, and that he took upon him the Execu⸗ 
tion of the ſaid Office, and recetved the fees, &c. 

The Nueftion upon this ſpecial Uerdia was, Whether the 
Plaintiff being Clerk of the Peace by John Earl of Clare, Had a 


1 
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good Citle to hold that Dffice during Life, c2 whether it was 
dependent upon the Cuſtos and determined by his Removal: 

And as to that it was conſidered how this Office ſtood at 
the Common Law befoze the making of thoſe Statutes of 
H. 8. and Ed. 6. and how it ſtands at this Time upon the 
new Act of this King. | 

At the Common Law all Officers of Juſtice had Eſtates 
in their reſpective Offices during Life, and could not be re- 
moved but foz Misdemeanozs: So was the Clerk of the 
Crown in B. R. and in Chancery; ſo are the Clerks in the 
Exchequer and the Filacers of the Common Pleas ; and in this re⸗ 
ſpect, the Misdom and Policy of the Law was very great, 
becauſe when Wen held their Offices for Life, it was an En- 
couragement to the faithful Erecution of their Duties ; 
it was then alſo they endeavoured to acquire now edge and 

erience in their Employments, having a durable and 
fixed Eſtate therein, and not liable to be diſplaced at the 
Pleaſure of thoſe who put them in. 

Now tho” it cannot be ſafd that the Clerk of the Peace is 
an Officer at the Common Law, yet he ſhall Have an E- 
tate foz Life in his Office, becauſe of the Unifozmity be- 

tween him and Officers of ſuperioꝛ Courts; foz his being 
nominated by the Cuſtos doth not make him dependent on 
that Officer any moze than the Clerk of Aſſtze, who is ap- 
pointed by a Judge, but hath an Eftate foz Life, and no 
Pependence upon that Judge who made him. 


Wages allotted out of the Fines and Amerciaments ariſing 


Neither is the Clerk of the Peace a Clerk to the Cuſtos, 1 K 2. 
but to the Juſtices in their Seſſions; he hath his Fees and <p. 10. 


in their Courts, he is incoꝛpoꝛated by a Statute ; foz in a 25 Eliz. 
Robbery the Pundzed ſhall be ſued in his Name: Jn 2 H. cp. 13. 


7. fol. 1. he is called Attornatus Domini Regis; he joins Iſſue 
upon Traverſes; joins in Demurrcrs, and in many other 
Inſtances he is in the Court of Seſſions as the Clerk of 
the Crown is in B. R. | 
Thus it ſtood befoze the making of the Statute of 37 H. 
8. the Cuſtos at that Time being entirely at the Nominari- 
on of the Loꝛd Chancelloz ; but by that Law he is reſtrain⸗ 
ed ſub modo; that is, he ſhall ſtill make a Cuſtos, but not 
without a Bill ſigned by the King, appointing the Perſon ; 
and by this Statute the Clerk of the Peace was made de- 


pendent on the Cuſtos, who could grant that Office but on⸗ 
ly to continue during the Time he was Cuſtos ; fo that when 


he was removed. the other was determined. | 

But it was found by Experience to be very inconvenient. 
that upon every Death o2 Kemoval cf a Cuftos, the King 
(ould be troubled by nn to ſign a Bill, & e. _— 
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by the Statute of Ed. 6. the Cuſtos is reſtoꝛed to his fozmer 
Right, viz. to be appointed by the Lozd Chancelloz, as if 
that Act had never been made ; but it doth not mention the 
Clerk of the Peace, ſo that he remained as beſoze. 

But then by the Statute of « W. & M. he is likewiſe re: 
ſtoꝛed to his fozmer Right : Foz now the Statute of Ed. 6. 
is repealed, and the Cuſtos is to be as directed by the Statute 
of H. 8. and ſo far tis a Reviver of that Law; but then it 
ſettles in what Manner he ſhall appoint a Clerk of the 
viz. Not foz ſo long Time as he wall continue Cuſtos; but 
foz ſo long Time ONLY as the Clerk by him named ſhall be. 
have bimſelf well in the Office; and ſo far tis introductive of 
a new Law, o: rather reſtozing the Clerk of the Peace to 
that antient Right which be had to this Office during his 
Life, beſoze the making of any of theſe Statutes, 

Now it ſeeus that the Parliament intended him an E- 
ſtate fo2 Life; foz the TWozds, viz. So long as he ſhall behave 
himſelf well, do naturally impozt as much: Beſides, tis 
made unlawful to buy oꝛ ſell this Office, and an Oath en- 
joined this Cflicer befoze he enters upon the Execution of 
tt; the Meaning of which muſt be, that when he is in he 
bath an Eſtate foz Lite: Foz what Need is there of ſo much 
Care it he was to be removed at Pleaſure, oz Had any De⸗ 
pendence upon the Cuſtos ? 

And as to that tis plain, that by the Frame and Pen- 
ning of this Act he hath no Relation to 02 Dependence upon 
the Cuſtos, when once he is in his Office ; foz his MPigbe- 
haviour is not to be puniſhed by the Cuſtos, but by the Ju- 
ſtices, who may ſuſpend oꝛ diſcharge him, which they could 


not do befoze this Act, fox it was then wholly in the Power 


of the Cuſtos : De is now to be reſident in the County, which 
was not enjoined befoze z he may make a uty without 
the Appꝛobation of the Cuſtos, which he could not by the 
Statute of H. 8. ſo that now there is another ſozt of Pow- 
er and Jurisdicion over him which was not befoze. 

And as there is another Jurisdicaion over him, ſo he 
hath another Intereſt veſted in him by this new Law, 
which he had not by that Statute ; foz as to the * 
ment to this Office both theſe Acts are penned alike, viz. 
it hall be by the Cuſtos ; but then the Act of H. 8. limits his 
Eftate only. during the Continuance of the Cuſtos in his Office; 
and this new Act leaves out that Clauſe, and limits it for 
ſo long Time only as he ſhall demean himſelf well: So that both 
theſe Laws are in the Aﬀirmative, and becauſe they both 
concern the ſame Office, and the latter is introductive of — 

ne 
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new Law, therefoze that muſt be obſerved, and tis as ab- 


ſolute a Kepeal of the fozmer, as if there had been nega- 
tive £02ds foz that Purpoſe. 6 | f 
Laſtiy, to bew that the Clerk of the Peace hath no Man 
ner of Dependence upon the Cuſtos tyis new Statute p20- 
vides, That upon the Neglect oz Refuſal of the Cuſtos the 
greateſt Part of the Juſtices in their Seſſions ſhall appoint 
one: And if that be done as it may, then no Man will ſap. 
that ſuch Clerk can — upon the Cuſtos: And if his Df- 
fice hall continue during Life as it certainly will, what 
Reaſon can be ſhewn why one appointed the Cuſtos 
Gould not enjoy it in like Manner: 


Econtra. Whatever the Common Law was in Relation 
to Offices and Officers, it can be nothing to this Purpoſe ; 
fo; this Caſe depends only as the Law now ſtands upon 
the Penning of theſe ſeveral Statutes 

Jultices of Peace were made by the 


any ſuch Dicer in the ſuceeding Reign of R. 2. Cis very 
ble that the Cuſtos Himſelf was then the Clerk to 

uſtices, and afterwards when the Office of Cuſtos came to 
o2aryp, a moze inferio2 Perſon was appointed to be their 
Clerk, and from that Time this Offcer was called Clerk of 
be Peace, but ſtill he was but as a Deputy oꝛ Servant to 
the Cuſtos, and removable at his Pleaſure, as the Cuſtos him⸗ 
ſelf was at the Pleaſure of the Chancelloz. 
_ Afterwards ſome Chancellozs did enlar 
dy undertaking fo make a Cuſtos during Life, and he like- 
wiſe did enlarge his Authozity by appointing a Clerk of 
the Peace to that DfEice during Lite: Complaint was 
made of this Matter to the Parflament of H. 8. and then in 
the 37th Pear of his Reign this Law was made, whity 
ves the Clerk of the Peace no longer Title to his Office, 
at Will; it was to depend on the Cuſtos, who likewiſe 
was to continue in his Office but till the King could ap⸗ 


It was not the gnozgnce oꝛ Ancapacity of the Clerk, of 
nt was in thoſe Days; but only the 


which the Com j 1 
Duration of His being an Officer; the Complarnt was. 
That he Jad an Eſtate for Life, which was to pervert the 


did Inlitution, and theretoꝛe he was made to depend mere- 
ly on the Cuſtos. horn 


In Ed. 6. Reign. part of the Statnte of H. 8: was repeal-- 


ed, but that parliament did not meddle wity the Clerk 
2 8 
ö 


their Power 


. ' Statute of 1 Ed. 3. 1 Ed f. 
but that Office is not mentioned there, neither was there <p: 16. 
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the Peace; he {till remained as befoze ; ſo that what Altera. 
tion is _ relating to him muſt be by this new Law, oz 
none at all. 
Tt has been ſaid that this Law of 1 W. &. M. veſts him 
with a new and moze durable Eſtate than he had befoze, viz. 
by enlavging if to continue for ſo long Time only as he ſhall 
demean himſelf well. 
But theſe Moꝛds cannot be conſtrued to enlarge his G. 
fate; they are rather reſtrigibe, and ars oni to expzegs 
what was implied befoze : Foz tis a Condition which che 
Law annexes to all Officers,that they ſhali bebabe 
well in thetr reſpeaive Offices, 02 other wile tis a 40 


2 15 


The Cuſtos is ſtill to be removed at Pleaſure : 
it would be verp abſurd. to ſay that the Perſon appainter 
by him to be Clerk of the Peace would have, a moze fixes 
and continuing Eſtate than he himſelf ; ſo that by Rego 
of the Jncapacity of the Gzantoz he cannot bave an-Ehate- 
fo: Life z foz in Conſtruaion of Gzants. there is always a 
great Regard to be had to the Eſtate andPower of the Giaꝝ-· 
toz : As, if a Tenant in Tail make a-Leaſe fe it hall 
be intended ſoz the Life.of Cenant in Tails but if a Ce. 
nant in Fce.maketh a-Leaſe foz Life, it hell be to che lie 
of the Leilee ; and the Reaſon is becauſe af the-different &a 
pacities of: thoſe. two. Pexſons; foz the one could. maße a, 
Leaſe foz than his own-Life, and the other wag 

a Leaſe to a longer Cerm. | 
ontradiction: 
the 

then the Cuſtos continues to be ſo; and by»th dry 4 
er Os eo $ | 1 de 
is to enjoy itꝭ for ſo long Time only as be ſhall demean Bimſel 
rhe Ella: by both thele Tang: ug it had beg 

;ryete gz 16 
CES SES IMISNES 
2 g-onlp as he 
well, this would have been very conſiſtent. — | 


Curia. As to the Beginning of this Officer, we are much 
in the Dark, foz we can onty make ſome pꝛobable Con- 
dis not to be collened out of any of the Law-books beit 
cted- o an 
the Statute of 37 H. 8. , | 
is plain, that it was not gn Office Cime immemozial 
becauſe the Commiſſion of the Peace is not ſo, 
Jn 1 Ed. 3. Juſtices of the Peace were made, which at the 
Common Law _ called Conſervators, and the firſt Begin- 
ning 


- 
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ningof a Cuſtos was in the 34th Pear of that King, andthe 
Realon why he was then appointed, and not defoze; was,” be- 
cauſe the Juſtices could not then agree amongl themſelves 
who ſhould keep the Recoꝛds; and 1 Application made 
to the King Tan this Matter. he (to pꝛenent all -Dif- 
putes) appointed a fit Pefton to ketp them, and gave him: 
the . of the Kecozds in e County; to that the 
lp they may de caid tq be in the cuſtod dt the Juftices 
"Peace, becauſe ul Writs ot Erro and CTerciorari's dre 
the . — 008. ER cher ore acyqlly ine, War * | of 
Afterwards it became incident to the Office of the Lozd 
Keeper to nominate the Cuſtos Rotalorum 3 and then beraufe: 
of the Neceſſity of one to make Entries, and join JAlnes, 
the Cuſtos appointed a Clerk foꝛ that Purpoſe, who is now 
called Clerk of the Peace; and this ſeems very agreeable to 
the Statute of W. 2. by which it appears that ſuch Officers W. 2 cap. 320 
and Clerks who are to enter and enroll Pleas, were al- fl. 428. 
ways Aþporntey” by” rhe” Judge or chief of the 
ſame Court. e 
Chen as to the Caſe in Queſtion, viz. By the 
1 W. & M. the Cuſtos hath Power to appoint a Perſon to ex- 
ecute this Office by Himlelf oz Deputy, for ſo long time 
ONLY as he ſhall demean himſelf well, &c. which 
— impozt an Eſtate for Life; and the Caſe 
the came if the Moꝛd ONLY had been left o 
the Power is given to a Tenant fo: Life to ma 
- OS. only, this would ſignify tos fo many 
- Af this Clauſe hath not a Eonfruction to give him an 
fies nothing; toꝛ it the Caſe is taken 


U 
that he might go on cheerfully in his Buſters Foz when 
places depend uponContirgencies, it occaſions Jmbe3zlling 
Reco2ds and Neglect in Offices, and foz thisReaſon wy 1 — 

art 
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Hob. 153 · Hobart was of Opinion, that the Chief Juſtice cannot 


27 theſe Offices which are in his Gilt fo: leſs Time than 


Life. 

Therefoze the Elerk of the Peace being in this Office by 
Aaertue of this Ac, for ſo long Time as he ſhall demean himſelf 
wellz thoſe Wozds wall be conſtrued moſt favourably to 
anſwer the 32 Law-makers, whoſe Deſign was 
to Have the Office ſupplied by a Man able and well 
Skilled in the Laws, which will be effected when the Of. 
ficer hath an Eſtate for Life; and foz theſe Reaſons Judg; 
ment was given in TrinityTerm following foz the Plat 
and afterwards afffrmed in Parliament. 


DE 


— 


D E 
Term. Sanct. Paſch. 


Anno 5 Gulielmi & Mariæ Regis & Re- 
ginz in Banco Regis, 1693. 


Hill verſus Gallop. 


PE dE PlaintiE bzought an Acton on the Cale fen 
Diſturbance in a Common. and declared, Ear be 


was poſſeſſed of a Meſſuage and fo man 
Land with the Appurtena IN 


I 


ng rs, to come and u red, and that 
My 875, ee to come und. debelier communiam pa: 
r & cuban. Sec. 


a gutlty Cauſe was at Aſſue, and 
the pau Nor yad a — — Serj. was at Am, in 
Arreſt of Judgment, becauſe the Plainti# had not ſewn 
any Title in Himſelf, either by Gzant oz Pzeſcription, 


"Chief Juſtice.” might be a good Exception upon 
8 a > 
Pemurrer, but tis cured by a Aerdict, 


— —— ———ñ9jum — = 
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1olk 31.2Nnn2h3.3 Lev. 351. 


13R 2. 
cap 5. 


2 H. 4. 
cap. 11. 


_- They find that King Charles II. did grant to the Gover- 
nour and Company of Eaſt-Indi 


Sands werſus Child. 
Trin. 4 Willielmi, Rot. 129. 


Rro2of a Judgment in the Common Bench in an Action on 

the Caſe bzought by the Plaintiff Sands, foz p2oſecy. 
ting of him in the Admiralty contrary to an Act of Parlia. 
ment; in which tnere was a ſpecialUerdia found, and Judg. 
ment fo2 the Plaintiff, and Damages to 1500 l. 

The Caſe upon the Plead:ngs was., viz. The Declarati. 
on ſets fo2th the Statute of 13 R. 2 That the Admiralty and 
their Deputies ſhall not meddle with any Thing, but what is done 
upon the Sea, &c. then it recites the tute of 2 H. 4. which 
takes Notice of the fozmer Act, and ozdains, That the Com 
mon Law ſhall be put in Execution againſt Proſecutors in the Ad- 
miralty by an Action on the Caſe, and tie Party grieved 
hall recover double Damages, and the Proſecutor being 
attainted, (hall fozfert 10 l. to the King. 
That on the 13th Day of December, 34 Car. 2. Mz. Sands 
was going to the Maderas in the Ship called the Expectation 
laden wieh divers Goods to trade there, and being about 
to ſail, the now Plaintiff Child did cauſe a Plaint to be 
levied egatnſt him in the Admiralty-Court, and 
Pꝛoceſs did iſſue out of the ſatd Court to ſtop the aid Ship 
from a Gopage to Jnfidels without the King's Licenſe, 
and the Ship was arreſted til M. Sands hould give Secu- 
rity that he would not ſail into any part of the Limits 
of the Eaſt-India Company, which he refuſed to do. 


a, &c. a Patent, by which 
they were incozpozated, and Had the whole Trade to the 
Indies, pꝛohibiting all other Perſons to trade within their 
Limits, and the Places in the ſaid Patent contained, upon 
the Foꝛteiture of Ship and Goods: Tiat Mz. Sands had 
pꝛepared this Ship to ſail fo: the Maderas, and from 
thence to a certain Place in the Indies, within the Limits 
of the Company, to trade with the Jnfidels, to pꝛevent 
which, the Plaintiff Child and others delivered a Petition 
to the King in Council (which was found in hæc verba) 
pzaping that the Ship might be ſtaped till Security was 
grven not to trade within the Limits of the Company 3 


and thereupon an Order of Council was made, direft- 


ing the Court of Admiralty to iflue out Pꝛoceſs againtt the 
Ship till Security ſhould be given to the ſaid Court that hip 
3 


* * 1 — — 


„ 
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Ship ſhall not trade with Jnfidels within the Limits of 
the Charter, and that the Plaintiff Child, and Leech as A: 
gent to the Company, did obtain a Warrant upon this 
Oꝛdtr againſt the Ship, by Fozce whereof ſhe wageſtopped. 

There was a Judgment fo2 the Plaintiff Sands in the C. B. 
and Damages in duplo to 15001. and a Writ of Erioꝛ now 
bought, and the Erroz aſſigned was in point of the Judg⸗ 
ment given, viz. Mhether the Matter upon the whole Re- 


toꝛd is ſufficient to charge the Defendant Child > And as to 


that the Argument was upon theſe two Points; 


(1.) That what was done by him was lawful. 
(2) That he hath not incurred the Penalty of the Sta- 
tute, — 2 this was not a Proſecution within the Mean- 
t | | 
y to the firſt Point, it will not be denied, but that the 
Bing by his Pzerogative may ſtop the Ship of any Sub- 
ject, and wut up the Poꝛts of the Kingdom at his Pleaſure, 
eſpecially where the Safety of the Nation is concerned, 
viz. in Time of an imminent Danger; this is confirmed 


by daily Experience of Embargos laid on outward-bound | 


Ships. 5 
And as he may ſtop Ships, ſo he may reſtrain - 
cons of oor Subjects from Bot A the . — Lf hes 


Writ Ne exeat regno framed : And after ſuch an expꝛets P2o- 


ibition, tis a Contempt of the King's Authoꝛity to de 
= of the Realm, and Anabie by 18 155 * 
Now to pꝛevent ſuch Departure of Ships the Method is, 
and always dath been, to intoꝛm the King of the Matter by 
Petition, who ulually directs his Advocate o: 


Protee to req 
with Jnfidels, who are perpetui inichiei, and thereupon P20- 
ceſs illues out of the Admiralty, and the Ship is arrefted ; 
and this is in Confozmity to the Common Law of the 
Land, as may appear by the CUrit de ſecuritate invenienda 
ſe non divertat ad exteras ſine licetitia Regis; and my 
Lozd Coke hath affirmed that he had ſeen ſuch'a Licence in 
the Time of Edward III. | 427 7 IP IRHAOR 
(2) This is not a Pzoſecution intended by either of the 
afozeſatd Acts which reſtrain the 2 — of the Admi⸗ 
ral; and this will appear, if it be conſidered upon what 
Complaints and ions thole Laws were made. , 


A Foz 


dould aſſtff his Enemies; and foz this Purpoſe was the 


uire Caution that the Maſter wall not trade 


- vo 


F. N. B. 95. 
Dyer 512. 
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2 Cra 133. 


1 


Fo: the Statute of 13 R. 2. was made upon the Petit on 
of ſeveral Lords of Franchiſcs complaining that the Admirals 


and their Deputies had kept tizerr Seſſions within then 
Liberties, and ſo Had encroached upon their K1g:ts. 

The other Statute of 15. R. 2. was made upon the like 
Complaint z but then alſo divers Cities and Burroughs 
petittoned againſt the Encroachment of the Admirals, by 
bolding Pleas of Contrans, Wrecks, Nuſances, &c. and 
fo: ſummoning of People at great Charge and Expence to 
——_ "ur Courts at London, and imp2iloning them upon 

uſal. 

Now the Cauſe foz which this Sh'p was ſtopped, was 
not fo2 doing any Thing pꝛobibited by either of theſe ta- 
tutes, oꝛ foz any Thing contained in the Petition upon 
which the O2der was made; tis only that the People 
would not trade with Jnfidels without the King's Licence, 
left they would decline from their Faith and Religion; ſo 
that it was not foz doing any Thing, but only a Caution 
to pzevent a Thing from being done. 

Then as to the Statute of 2 H. 4. which gives an Acton 
on the Caſe to the Party grieved by a Proſecution in the Ads 
miralty ; the Weaning mult be, when he is grieved by 8 
veratious Suit wwaugyt in their Court to abu1dge the Pow- 


er of the Caures at the Common Law. which was not dent 


Godb. 38 


by the Defendant, becauſe the Equrt of Admiralty had a Jus 

r19diction aver this Matter. 
Beſides, this lat Statute which gives the Action again 
the Proſecutor in the Admiralty, doth likewiſe give the King 
101. upon bis Attainder : But this Pzoceeding being by 
Oꝛder from the King himſelf in Council, it can never be 
intended that he wall have any Fozfeiture f a Pzoſucye 
tion made by his expꝛets Direction. which is a Reaſon why 
this is not fuch a P2oleeution as is intended by the Act. 
But really this was no Suit at all; tos there was nei⸗ 
ther Plaintifi o2 Defendant, o any Thing in Demand; 
here was no Ltbet on w3ich to ground a Prohibition. and 
ſo by Conſequence ns Cauſe fo: an action again the Plain- 
tiffs in Erroz, who were only Agents to the Ealt lodia Com- 
pany ; ſo that if an Aion muſt be ont. it not 
to be by M. Sands alone without his Partners, and if ought 
any ; fo2 thefe Perſons only as their 


to be again the Comp 

Agents petitioned the King in Council, and required Cau⸗ 
tion, &c. the King directed the Method; ſo that if this is a 
Suit, and if *tis a P2oſecution, it was foz the Benefit of the 


I Roll Abt. Company, And the Action ought to be bꝛought againft them, 


and it being upon a Penal Law ought not by Equity to be 
3 extended 


— 
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extended to the Agents; fo2 they are not to be puniſhed by 
ſuch a Law, unleſs named; and therefoze in the Statute 


of Przmunire and other Statutes they are erpzefly named. 


Econtra. (1.) The Stopping of this Ship was illegal. 
at the Common Law no Man is pꝛohibited to travel out 


16 R. 2. 


of the Realm; the Seas are open, and he might go whi- Lit. Red. 27. 


ther he would, without any Reftraint upon his Perſon 
o2 Goods, whether he traded with Jnfidels oz not; and this 
appears by the Statute of 26 H. 8. cap. 10. which gave the 
King Power (during his Life) to reſtrain Trading bey 


ond Noy 182. 
Sea, to particular Places; which had been to little pur⸗ 


poſe, if he could Have done it by his Letters Patents 
without the Help of an Act. of Parliament; and the Com- 
mon Law being reſtoꝛed by the Expiration of that Act, no 
Fo:ce 02 Reſtraint can now be put upon any Pan's P20- 
perty without a Bꝛeach of the Peace. . | 
No Jnference can be made from Embargo's, oz from the 
Writ Ne exeat regno, to exrtenuate what was done in this 
Caſe; fo2 the one is never laid upon Ships but in Time 
of War; tis a Pzohibitton of State by Advice of the Coun- 
cil, and not at the Pꝛotecution of Parties, as this was. 
under the Pꝛetence 
M2. Sands and his Ships - Crew might have gone to any 
Infidels, ſo that they would refrain from thoſe of the Com- 
any. q 
, Then as to the Mrit Ne exeat regno, tis only granted, 
and that very rarely too, upon particular Reaſons, and foz 
particular Purpoſes, to pꝛohibit a ſifigle Perſon from de- 
rting the Kingdom, and not ſo many Men as were go- 
ng this Uoyage to trade beyond —— Seas. + 
(2.) The Defendant in this Action might as well have 
impounded a Pan's Cattle till he gibe Security not to com- 
mit a Treſpaſs ; he might as Well have levied Money bekoze 
Judgment, 02 ſeized befoze a Trial oz Conviction, which is 
very like this Caſe, ſo that what he did cannot be lawful ; 
and the finding of tbe Charter is not material, foz if by 
that they had any Power to ſtop the Ship, then there had 
been no need of petitioning the Council. 
Neither can it be doubted whether this is a proſecution 
within 3he Meaning of the Act, fo2 the Pzeferring of a 
Petition was intermedling with a Thing not done upon 


the high Sea; there was an Advocate and P2octo2 ; there 
was an Allegation and Surmite of the Matter of Com- 
plaint; then a P2ayxer that the Court would make a De- 
cree againſt the Ship; bw there was a Judgment 1 

a 2 a Gar⸗ 


Trading to Jnfidels ; fo: both 


2 Inſt. 54. 


_ 
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a Warrant upon it, which was crecuted; and can it ve 
doubted, after all this, whether it was a Judicial Pzoſecy. 
tion oꝛ not: i 

But a Proſecution it is, and that which is within the 
Meaning of the Statute ; foz the Arreſting of the Ship 
infra corpus Comitatus, where the Admiral can have no Jy: 
risdiction, is ſuch a Proſecution as tis clearly againſt the 
Statute ; foz rhe P2operty of Goods, tho confiſcated, ſhall 
not be tried by him, but by the Common Law ; and there. 
foze Cornero a Spaniard having committed ſeveral Crimes 
in Spain, by which he had incurred the Foꝛkeiture of hig 
Goods, bought them into England, and ſold them to Sir 
John Watts, againſt whom Don Alonſo de Velaſco libelled in 
the Admiralty, and p2ayed an Attachment of the Goods in 
the Hands cf Sir John; but a Pꝛohibition was granted, 

'Tisa weak Objection to ſay that this cannot be a Proſe- 
cution, becauſe there was no Defendant ; foz the Pzoceed- 
ings in the Court of Admiralty are againf the Ship, and 
the Owners uſually come in pro intereſſe ſuo ; and "tis yet 
a weaker Objection that M2. Sands is not a Party grieved, 
foz the Damages are direa, and not conſequential ; the 
Taking of the Ship out of his Poſſeſſion is the Cauſe of the 
Action: neither are all conſequenfial Damages rejected 
the Law, butſuch only which are far off, and ſuch of whi 
there is no Certainty whether they may happen oz not. 

Laſtly, Mz. Sands alone may bꝛing this Action, becauſe he 
had the Ship in his Polleſſion, and therefoze was the 
Pzincipal; and tho the Pzoperty of the Goods was in ſe- 
veral Men, yet none had a Right to the Ship beſides him- 
ſelf: *Tis true Merchants have a ſeveral Intereſt in their 
Goods, and may therefoze have ſeveral Remedies, but the 
Maſter alone hath a Right to the Ship. 


1 2 Phil. By the Statute of 1 & 2 of Philip and Mary the Penalty 
& Ma. c. 12. Of 5 l. ig given where a Diſtreſs is taken, and d2iven above 


Dyer 159. b. The Caſe oi Dominſo Bylota doth ſomethi 


thzee Wiles out of the Yundzed; if the Cattle of thzee 
Men are ditrained, and d2ove out of the Pundzed, &c. each 
of them ſhall have an Action foz 5 1. 


| reſemble this, 
viz, Two Men bought a Ship of him at Land, and ſued 
bim upon the Contract in the Admiralty Court, and fo2 this 


Offence He brought an Action againft one alone. and it 
was held good; but that of Swanton and Willett there cited. 
is directly to the Point, which was viz. Two Men ſued 
in the Admiralty foz a Cauſe ariſing at Land, the King and 

4 one 
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one of the Priſons gricved brought an Action againſt one 
of the Pꝛolecutoꝛs. without chewing the Death of his Com- 
panion; and the Judgment was, that the Party grieved 
recuperct dampnum & quod Defend. pœnam 10. erga Regem per 


ret verſus Defend” 10. I. & capiatur. 
Coſts and Damages are doubled. 
But tis in no ſoꝛt like the. Caſe lately adjudged in the 


Statut. prædict. incurrat & capiatur, & quod Dominus Rex recupe.. 
n which Caſe both tye 6 Crs. 582. 


1 Leon. 282. 
8 Rep. 115. 


B. R. between Boſon and Standford, which was this; an ;Mod.z2r: 


Action was bzought againſt the Defendant, foz chat he and 
ſeven other Perſons were Pꝛopꝛietoꝛs of a Ueſlel which uſed 
to carry Goods fo2 Yire, and that the Plaintiffs Goods were 
dampnified by the Negligence of the Defendant, who was 


one of the Pꝛopꝛietoꝛs, againſt whom alone the Action was 


bꝛought: There it was Held, that tho' there was no actual 


Contract between the Plaintiff and the Part-owners, yet 


they all having an equal Benefit, and the Ground of 
the Action ariſing upon a Truf# which ſuppoſes a Contract, 
the Action ought not to be bzought againſt one, but all. 

But this Action ariſes upon a Treſpaſs, and not upon a 
Contract, in which one may ſue alone without joyning of 
his Partners, and in which conſequential Damages may 
be given, as loſs of Time, &c. As, if an Action of Battery 
ſhould be bzought fo2 Bzeaking of a Leg, tis not neceſſary 


to give in Evidence that the Party cannot go, becauſe tis 


the Conſequence of bzeaking; therefoze ſuch Damages 
which were given here, are of immediate Conſequence, 
and within the Statute, foꝛ which the Party ought to be 
relieved, as well as foz the Taking of the Ship. 
Then as to the Action being bzought againf the Agents. 
and not againf{ the Company, tis well enough, becauſe 
tis impoſſible to ſue the Company ; foz it doth not appear 
that they were concerned in this Pzoſecution, oz that it 
was done by their Ozder. And tho they acted as Agents 
o: Attoznies, yet they mult take Care to do what is law. 
fulz and here even the Company it ſelf could not juſtille 
this Proſecution, neither ſhall their Attoznep oꝛ Agent. 
Afterwards in Michaelmas Term the Judgment was affirm: 
ed : But per Curiam, the Partners ought to have been joyned 
with the Plaintiff in this Action ; which not being done, 
the Defendant might have pleaded it in Abatement, and 
averred that they were living at thc Time of the Action 
bought, which had been a good Plea ; but this likewtſe 


was omitted, and therefo2e the Plaintiff had his Judgment. 


Hinks 
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the Wo2ld uſque ad diem datus of the ſaid RBeleaſc; and it 
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Hinks verſus Harris. 


1 * Defendant married one Siſter, who died, and af. 
tcrwards he married the other, by whom he had Iſſue. 
he was pꝛoſecuted in the Arch-Deacons Court of Litchfeild fo: 
an 1 Marriage ; pending that Suit his ſecond TUife 
alſo died, ſo that accoꝛding to Kenn's Caſe, all Pꝛoſecution 
in the Eccleſiaſtical Court — to ceaſe; foꝛ after the 
Death of either of the Parties befoze a Divoꝛce, they can- 
not p2oceed there to declare the Marriage void, and baſtar- 
dize the Jſſue. 

But notwithſtandnig that Authozity, Sentence was gi- 
ven in this Caſe declaring the Marriage to be void; and 
upon a Motion in B. R. fo2 a Prohibition, Cauſe was ſhewed 
why it would not go, viz. becauſe this was an Offence of 
Eccleſiaſtical Cognizance, and that Court had the pꝛoper 
Jurisdiction over it. 

Kenn's Caſe is, That no Pꝛoceedings ſhall be in oꝛder toa 
Divozce, where both Parties are dead; but here is one living 
who may defend the Suit. 


Econtra. There is no Occaſion foꝛ a Divozce when the 
Death of one of the Parties hath determined the Mat, 
riage * but the Conſequence of this Pꝛoceeding is to baſtar⸗ 
The Jnceft may till be determinable in that Court, but 
then the Marriage muſt not be declared void; let the Party 
be puniſhed ik the Marriage was inceſfuous. but quoad the 
"EY Divozce a Pꝛohibition was pꝛaxed, which was 
ara nift. | 


Dixon werſus Terry. 
Hill. 4 Rot. 848. 


N Treſpaſs, Aſſault and Battery the Defendant pleaded a Ge- 
neral Releaſe of all Actions, &c. from the Beginning of 


Happened that the Battery was done upon that very Day 

in which the Keleaſe was dated, ſo that it was held that 

this Action was not diſcharged, fo2 the Keleaſe did not in- 

clude that Day: The Defendant ſhouldHave traverſed all, 

&c. after the Day of the Date of the Ucleaſe. _ 
4 


an_ 
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De la Baſtide verſus Reynell & Ur. 


UI A a Urit de homine replegiando, the Sheriff returned 
elongavit; thereupon a Capias in Withernam iſſued fozth ; 
then the Defendants entred an Appearance with the Pht- 


la zer, and a Motion was made foi a Superſedeas to the Wi- 
thernam, and that they would d non ceperunt; foz they 
are not to be concluded by the tn of the Sheriff, which 
was traverſable. 


s was oppoled, unlets they would give Bail to deli⸗ 
ver 3 inc ate dhe m den be found againft them. 


Curia. There is no Difference between a common Reple⸗ 
vin and an Homine replegiando ag to this matter — 
is there any other Return to this Mrit than 
which is, that the Party canndt be found, _ 

It the Defendants had claimed any i; wS > 
they dab not the ge 44-3. 

n on, e non 
pak and put in Bail to appear de die in dich. 


oy 


Wharton ver ſar Liſle. 


Hill. 3. Rot. 36. 


e 

on n 1 3 as 

and Wheat, Not 2 ren. and as is fo the Bucs 

ally, viz. That the Plaintit was 2 of « po 

= rang, x: 2 obo 
Victr * the ll 


great oz fmall Tithes ? 


827 


4 


The Queſtion was, Wether the a of Flax were 
Serant 


Rover and Converſion lag takin, of 20 Cart-Loabs of 31. 55 


— 
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Serjeant Rotheram foz the Plaintiff, Chat theſe are g cat 
Tithes. At the Common Law there is no fuch Perſon 
known as a Vicar, the Parſon had all toe Tithes, and Vi. 
caridges brgan in the Reign of H. 3. by a Conſtitution of 
Pope Urbaa the Eight, and aftcrwards the Vicars became 
W. 2.c. 5. Spiritual Perſons ; and befoze the Statute of W. 2. a Qua- 
14 Ed. 3.c. 7. re impedit would not lie foꝛ diſturbing of a Patron to pzelent 
2 Roll. Rep. tg g Vicaridgez and till the Statute cf 14 E. 3. a Vicar could 
1 not maintain a Juris utrum againft the Patron. 

Men he is entitled to Tithes, it muſt be by Endowmen 

02 Preſcriprion ; it cannot be by Endowment in this Caſe, be: 

cauſe the Jury have not found it ſo: Beſides, Flax was not 

1 2. c. 6. {own in England at rhe Time when the firſt Statutes were 
4H. 1c. 12. made fo2 Endowing of Vicaridges. 

Neither can this Vicar preſcribe to habe theſe Tithes, becauſe 

the Parſon had them one Pear, and the Vicar foz 7 Pears pat. 

Now admitting that the Tithes of Flax are in themſelves 
minutæ decimz, pet when tis ſown in great Fields, and in 
large Muantities, it loſes that Quality, and ſavours of the 
Nature of great Tithes, 


1 Roll. Ab. Econtra. Flax is an Herb in its Nature, and ſo it was ads 
643. judged in Noah Webb's Caſe. | | 
The Quantity of Land on which tis ſown, cannot alter 
the Nature of the Thing either to make it great oꝛ ſmall 
Tithes: fo2 if a whole Field would be ſown with Saffron, 
the Tithes thereof would be but minutæ decimz, foz it grows 
in the Nature of an Herb, and tis that which together 
with Euſtom and Uſage, and not by the Husbandꝛp of the 
Cro. Car. 28. Land, Makes it ſmall Tythes. 
| _ Dolben Juſtice, At Wheat is ſown in a Garden the Parſon 
wall Have Tithes, and not the Uicar; and if Flax fs ſowed 
in a Field, the Uicar all Have the Tithes, becauſe of the 
Nature of the Thing, quod fuir negatum per alios; foz Peaſe 
and Beans when ſown in a Garden, yield only ſmall Tithes, 
but when in large Fields tis otherwiſe ; and upon this 
Difference, viz. when a little Land, oz great part of a Pa- 
rilh is ſown with things of this Nature, the Tithes from 
thence ariſing are either great 02 mall; and tis upon this 
Reaſon that Hops in Kear have altered the Muality of the 
Thing, becauſethey are planted there in great Myantities. 
Afterwards in Trinity Term Judgment was given fox the 
Defendant by tee Judges. abſence C. J. who was of Opi⸗ 
mon. that the Sowing of Flax in 
Tithes thereof great Tithes. 
3 


large Fields, makes the 
Barkſdale 


— 
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Barkſdale verſus Morgan. 
In the Common Pleas. 


Covenant a ſpecial Uerdict was found in which the 
Caſe was as followeth, viz. a EA 


Jn Conſideration of 20 Guineas paid by the Plaintiff 
to the Defendant on ſuch a Day, &c. he did covenant, &c. 
upon Payment of 500 1. moze within one Month next following, 
upon Noticz to transfer to him certain Shares in the Ealt- 
india Company, and the Plaintiff did aver that he did ten- 1 511 
der te 300 1. within a Month, &c. | | AE 
The Defendant pleaded, that the Plaintiff did not ten- 
der the 500 l. within a Month, foꝛ that befoze ſuch Tender 
28 _ were paſt from the Day of the Date of the Agcee⸗ 
ment. | | 
The Truth was, he did tender the 500 |. after the 28 Days, 
but within a Calendar Month, and it was ſo found by the 
Jury ; ſo that the Queſtion was, What ſhall be intended 


a Month within this Agreement ? 15 
Month, inſiſted, that the :3 H. 4.ca.7, 


Thoſe who argued foz a Kalendar 
Statute of H. 4. gives the Juſtices Power within one Month 
next after a Riot committed, to enquire into the ſame, and 
that it hath been held they may make ſuch Enquiry after 
the 28 Days; which ſhews that the Parliament intended a 
Kalendar Month. | | Jil. 186. 
And as ſuch a Month was intended by them, ſo this Co uz 

1 


Coutt may judicially take Notice of ſuch a Month; and 27. 
therefoze a Judgment being obtained in an inferioz Court. 11 
the Erroꝛ aſſigned was, that it was given at a Court held 
on the 16th Day of February, which was Sunday, and the 
Nueſtion being, Whether this Matter ſhould be tried by a 
Jury, oz by the Almanacks of the Pear? it was held ſuffi- 
cient to examine it by Almanacks; and the Court was in. 
koꝛmed by them. | 


Econtra. viz. The Moꝛds in this Agreement, viz. to pay 
500 l. within a Month next following, ſhall be accounted the 
next, o2 neareſt Time to the Day of the Agreement, which 
mult be 28 Days. 3 _ -..-.-- 

So it is in a Bond dated primo Maii, with a Condition 2 Cxo. 646. 
to pay Money on the 15th Day of May next enſuing; theſe 
laſt Moꝛds ſhall refer to the 15th Day of the ſame Month, 2 
and not to the Month it ſelf, which would be a Pear at. nt. 35, 
terwards, and regularly a 1 is accounted no mae bs pe 

an 


-_— 


1 


—— 
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than 28 Days, unleſs tis in a Quare Impedit, and there a few 
Days moze are allowed on purpoſe to ſave a Lapſe. 

Eis likewiſe ſo in a Leaſe rendzing Kent at the two 
Dyer 142. a. Moſt uſual Feaſts in the Pear, 02 within a Month after ; any 
if tis behind by the Space of eight Weeks, then, &c. theſe 
eight Weeks ſhall be reckoned accozding to 28 Days. 


Curia. An common Parlance the Month is taken to be 
28 Days in all Caſes but in a Quare Impedit, and theret᷑oꝛe it 
mult be ſo many Days accoꝛding to the common and known 


2obtbition granted, the Computation muſt be 
te of 28 Days to the Month; and ſo it was held in 


Smith ver ſuus Kemp. 


2 Salk. 637. 198 was bzought againſt the Defendant, who 

was the Owner of the Soil. quare vi & armis clauſum 

ipſius (the Plaintif) fregit 8c intravit & liberam piſcariam piſ- 
catus fuie, & piſces retibus cepit, &c. 

There was a Uerdica foz the Plaintiff and a Motion was 


made in Arreſt of Judgment, and theſe Exceptions taken. 
4 | (1.) That 


4 
1 
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1.) That an Action of Treſpaſs, quare vi & armis, &c. 
would not lie againſt the Owner of the Soil. 
(2.) Jt doth not lie foz taking Fiſhes in Libera Piſcaria. 


Firſt, Jt was compared to a free Warren in the Soil of 


another, quare vi & armis in libera warrena ſua latibula ejuſdem 2 Roll. Abs. 


warrenz proſtravit will not lie: The P 
kpecial Action on the Caſe foz the M 
ought to have been here. 


2. Co filh in libera piſcaria is the fame Thing as to fiſh in 
Communi Piſcaria; and a Commoner cannot bzing an Acton 


of Treſpaſs foꝛ any Treſpaſs done upon the Common. 


Curia. Jn 46 E. 3. the like Action was dzdiught fo: fith- 
ing in libera Piſcaria; gnd it doth not appear by the Book 
but the Action was maintatnable; but if *tis a 

cured by the Gerdict; and it Gall now be intended that 
they were the Plaintiff's own Fiſh. 


Bowden wexſus Shaw. 


199 indebted tothe Plaintitt Bowden in 50 |. fo: 
which he was arreſted, and being in Cuftody of Afti- 
by, a Serjeant of the Pace in London, was diſcharged at 
the Jnſtance of the Defendant Shaw, ga Bond to 
the ſaid Aſbby fo2 the Uſe of the Plaintiff ; That Twiford 
would either render himſelf, oz put in Bail at the Return 
of the CUrit, oz pay the Plaintiff 50 I. which not bein 
done, the Plaintiff now bzdught an Action of Debt again 

Shaw upon this Bond. 

The Defendant pleaded, That the Officer took the Bond 
colore officii, abſqʒ hoc, &c: That Tywford Was at large at that 
Time; and upon a Demurter it was ſaid, this was ati im⸗ 
material Traverſe. ee 

But admitting it to be ſo, the Platntiff wall cake no Ad- 
bantage of it upon a general Rel he ought to have 
demurred ſpecially. and chewed it fo: Eauſe. 

Then as to the Matter it was held, That the Officet ha- 
bing taken ſuch a Bond to enlarge a Perſon without the 
Pꝛibity of the Plaintiff, who had Power either to confine 


ong done, and ſo it 


zoper Remedy is a 330. 


Fault, "tis 4 EA.; it; 


v2 let him go, tis void; and tho it be taken to his Uſe, tis Co Eu. 
Bbi within 19a 
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within the Equity of the Statute; but it might re other. 
wiſe if the Bond had been made to the Plaintiit himſelf, 


Knight ver ſus Keech. 


Paſch. 3 Willielmi, Rot. 374. 
Caſe was, viz. There were mutual Pꝛomiſes and 


3 Lev. 319. E 
11288 between the Plaintiff and Defendant, 


ties were bound in a com 


2 Cro. 503. 


which were ſpecially ſet fozth in the Declaration, in which 
the Plaintiff alledged generally that the Defendant non per- 
formavit agreamentum ſuum prædictum, without ſhewing a par-. 
ticular Bzeach. | 
There was a Uerdic and Judgment foz the Plaintiff in 
the Common Pleas, and now a Crit of Erroz bought. and 
it was aſſigned foz Erroz that the Bzeach was too general, 
which being Matter of Subſtance the Right of the Action 
could not be tried; and therefoze tig not within any of the 
Statutes of Jeofails; and to pzove this many Caſes were 
cited, which reſembled this, viz. That non performavie 
mentum could not be good without ſewing wherein. 
As in Conſideration that he would relinquiſh Rent due. 
a Pꝛomiſe was made to pay 201. And an Allegation in 
facto that he did relinquiſh the Rent. but becauſe he did 
not ſew bow, the Judgment was arreſted, 
So where a Yozſe was bought foz a Piece of Gold in 
Dand, and 11 J. moze to be paid at the Death oz Marria 
of the Plaintiff ; foz which he was to be bound with ſu 
cient Sureties; and thereupon the Defendant pzomiſed 
to deliver the Yozſe ; the Plaintiff offered to be bound, but 
becauſe he did not averr that he tendered a Bond ready ſeal- 
ed, &c. that ſo it might appear that both he and his Sure⸗ 


nt Du udgment 
was likewlſe arreſted. . Rove m, the Judgn 


Many moꝛe Inſtances may be given where the Plaintiff 
mult ſhew the pzeciſe Conſideration agreed on to be per- 
formed : as, if a Pꝛomiſe Mould be made, that in caſe the 
Plaintiff would acquit a Man of 100 l. due, the Defendant 
pꝛomiſed to pay the Money: New tho' he alledg:d in facto 
— he did acquit him, tis not ſufficient without chewing 

* 


So a P2omile to pay Money befoze the Plaintiff began 
his next Journey to London, and he alledged, That he b:gan 


his Journey on ſuch a Day; but becauſe he did not aver tyat 


to be the next Journey after the Pꝛomiſe, nil capiat per billam. 
5 Econtra 
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Econtra. There is no F oꝛm in the Regiſter pzeſcribed to an 
Anion on the Caſe; fo2 if there is ſufficient Matter diſ- 
cloſcd in tte Declaration, to which the Defendant ought 
to anſwer, tis well enough. = 

This is a Negative, viz. Non performavit; and ſo not like 
thoſe Caſes of afftirmitive Pꝛomiſes o2 Covenants where 
the Bꝛeach mult be averred : Beſides, in this Caſe the 
Plaintiff could not have a Uerdic, if the Non-perfozmance 
of the Agreement had not been fully pꝛoved. | 

Goods were delivered to a Perſon, and the Defendant sid. . 
p2omiſed that he would Warrant all the Money that was 
owing fo2 them; the Bzeach was foz Non-payment of the. 
Monexz and although it was objected it ſhould be foz not 
warranting, yet it was held well enough. 

Likewiſe if a Pꝛomiſe is of 1000 |. to ſave another harmleſs 

from an Eſcape, the Beach aſſigned was foz nor ſaving harm- 
leſs, which is the Giſt of the Action, without ſaying that he 
had not paid the 1000 l. | 

At another Day the Judgment was affirmed upon theſe 
Authozities following, viz. | 
Jn 3 H. 6. 8..Debt was b:ought upon a Leaſe, in which Dycr 97. ty 
the Defendant was bound to perfozm ſeveral Covenants, . 
d otherwiſe to fo2feit fo much, &c. the Bzeach aſſigned 
was, That he had b2oke all the Covenants, and did not 
bew any particular Beach, which is a Harder Caſe than 
this, and pet it was held good. 

Tf Pꝛomiſes are executoꝛy on both ſides, Performance need 
not be averred, becauſe 'tis the Counter-promiſe and not the | 
verfozmance that raiſes the Conſideration; and therefoze %% 3. 
where the Plaintiff pzomiſed to deliver a Cow to the De» 106. 
fendant, and he pꝛomiſed to pay him 50 s. the Plaintiff Cro.-Eliz/ 
need not aver the Delivery of the Cow, becatiſe without 5 
ſuch Averment a 1 againſt a Pꝛomiſe made at one 

and the ſame Time is a ſufficient Ground fo2 an Action. 

And foz a latter Authozity this Cafe was remembꝛed, viz. 2Saund. 351: 
There was an Agreement between the Plaintiff and Defen- 
dant, That the Plaintiff <ould pull down old Walls, and 
build a Malt-houſe, and that the Defendant would pay him 
$1. pro labore ſuo; The Plaintiff averted, that after the A- 
greement, paratus fuir & obtulit performare, &c. he had a Uer- 
dict, and this was held good enough after a Uerdict, with- 
out avering Perkoꝛmance of the Wozk. 

And therefo2e- upon theſe Authozities, and fo2 that the 
P2omiſes in this Caſe were mutual, the Bzeach was held 
to be well aſſigned, and thereupon Judgment was given 
fo2 the Plaintiff. | a 
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The King and Queen verſus Biſhop of London 
and Dr. Lancaſter. 
1 Enricus Epiſcopus Lon- Regis Angl. &cc. ä 


don & Willielmus Lan- 
Quare caſter ſacræ Theologiz Pro- 
impedit. ſeſſor ſummoniti fuer. ad re- 
ſpondend. Dno. Regi & Daz. 
Keginæ nunc de placiro quod 
permĩttant ipſos Dominum Re- 
& Dnam. Reginam prz- 
tare idoneam perſonam ad 
vicariam Eccleſiæ Sancti Mar- 
tini in Campis quæ vacat & 
ad ſuam . donationem 
&c. Et Johannes Som- 
mers Miles Attorn. dictorum 
Dni. Reg. & Dnæ. i 
nunc Generalis 2 _ 
Dno. Rege & Dna: Regina le- 
=. bp eiſdem Duo. Rege 
& Domina Regina dicit quod 
quidamHumfridus nuper Epiſc. 
London fuit ſeiſit. de advoca- 
The late tione vicariz Eccleſiæ paroch. 
1447 Sancti Martini in Campis præd. 
ut de uno groſſo per ſe ut de 
{5% feodo & jure in jure Epiſcop. 
uno groſ ſui predict. Et fic inde ſeiſit. 
io jure exiſten. ipſe predict. nuper E- 
— piſcopus eo quod eadem vica- 
ria ſuit in Dioceſ. ſua London 
eandem vicariam vacantem 
contulit Thomz Lamplugh 
Sacre? Theologiz pr i 
And col- Clerico ſus qui virtute Col- 
ld. Jationis illius in corporal. poſ- 
ſeſſion. ejuſdem vicariz poſit. 
fuit tempore pacis tempore 
Domini Caroli Secundi nuper 
3 


Reginz vicariam præd. 


induct. in eadem tem 


Thoma vicar. vicariz præd. 

ut prefertur exiſten. idem I ho- 

mas Lamplugh poſtea in Epil - 
copum Epſcopatus Exon. rite 

& canonice creat. & conſecrat. 7he 5%. 
fuit & vicaria præd. vacavit ſo» male 
per ionem dicti Tho- N 
mæ plugh ad præd. Epiſ- 
copat. Exon. per quod ad cun- 

dem nuper RegemCarolum ſe- 
cundum ratione prærogativæ 
ſuzRegiz Coronæ ſuæ Angliæ 
annex. idoneam perſonam ad 
vacan 


tem 
per quod 


pertinuit præſentare 


præd. nuper Rex Carolus Se- 73, K. 


cundus tatione prærogativæ 
ſuz Regiz præd. ad vicariam 
tune fic vacantem præ- ==" 
ſentavit Willielmum Lloyd ther. 
Sacrz Theologiz profeſſorem 
Clericum ſuum qui ad eandem 
entationem. ipſius nuper 
egis fuit admiſſus inſtitut. & yz, n 
cis tempore dicti nu bh 85 red 
ne Willielmo 2 — 
cario vicariæ ut er- 
tut exĩſten. idem Williel. Lloyd 
poſtea in Epilcopum Epiſcopat. 
Aſaphen.tite & canonice creat. 
dc conſecrat. fuit & vicaria t 


præd. vacavit motio- Pa 
nem præd. Willielni Lloyd pre 
ad pred. Epiſcopat. Aſaphen. -— 
per quod ad cundem nu- gades 


ants 
is Pre. 
aride 


— 


— 
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pet Regem Carolum Secun- 
dum ratione prærogativæ ſuæ 
Regiæ Coronæ ſuæ Angliæ an- 
nex. idoneam perſonam ad vi- 
cariam præd. fic vacantem per- 
tinuit præſentare per quod 
præd. nuper Rex Carolus Se- 
cundus ratione prærogativæ 
ſuæ Regiæ præd. ad vicariam 
æd. fic runc vacantem præ- 
And the ſentavit Thomam Tenniſon Sa- 


— cræ Theologiz profeſſorem cle- 
uber. ricum ſuum qui ad eandem 
æſentationem ipſius nuper 

Regis fuĩt admiſſus inſtitut. & 

induct. in eadem tempore pa- 

cis tempore dicti nuperRegis eo- 
rhe v demqʒ Thoma Tenniſon vica- 
n- tio vicariz præd. ut prefertur 
exiſten. idem I homas Tenniſon 
ea in Epiſcopum Epiſcop. 
incoln. rite & canonice creat. 
& conſecrat. fuit & vicaria 


przd.vacavit per promotionem 

dicti Thomæ Tenniſon ad præd. 
Epiſcop. Lincoln. & adhuc va- 
= cans exiſtit per quod ad ipſos 


»« ter- Dominum Regem & Dominam 
»od: Reginam nunc ratione prero- 
made « varivz ſuæ Regiæ predictæ ido- 
A. neam perſonam ad vicariam 
przd. {ic vacantem ad præſens 
inet præſentare & predic. 
enricus Epiſcopus London 
& Willielmus Lancaſter ipſos 
. Regem & Dominam Re- 
knaion, ginam nunc injuſte impediunt 
ad damnum ipſorum Dni. Re- 

gis & Dnæ. Reginz nunc quin- 
gentarum librarum & hoc idem 
Atrorn. dictorum Dni. Regis & 

Dnz. Reginz nunc Generalis 


And the 
King was 
hinred 
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qui &c. pro eiſdem Dno. Rege 
& Domina Regina parat. cſt 
verificare &c. 


Et præd. Henricus Epiſco- Placi- 
pus London & WillielmusLan- unn. 
caſter per Adam. Baynes At- 
torn. . ven. & defend. vim "AY 
& injur. &c. & petunt auditum 
brevis pred. 8 eis legitur in — 2 
hæc verba ſcilicet Guilielmus I 7%. 
& Maria Dei Gratia Angl. Wri. 
Scotiæ Franciæ & Hiberniz 
Rex 8& Regina fidei defenſor. 

&c. vic. Middleſex ſalut. præ- 

cipe Henrico Epiſc. London & 

Willielmo Lancaſter Sacrz 

Theologiz Profeſſori quod 
juſte & ſine dilatione it- 
tant nos præſentare i 
m ad vicariam Eccleſiæ 
Sancti Martini in Campis quæ 
vacat & ad noſtram fpeQat do- 
nationem & unde Epiſ- 
5 4 & Willielmus nos in- 
juſte impediunt ut dicitur & 


nifi fecerint ſum* per bonos 
ſum. præd. Epiſcopum & Wil- 
lielmum ſint coram nobis 


rimus in Ang]. 
non fecerint & habeas ibi ſum' 
& hoc breve Teſte nobis ipſis a- 
pud Weſtm. 26 die Septembris 
AnnoRegninoſtriquartoCzſar 
quo lecto & audito iidem Epiſ- 
copus & Willielmus petunt 4 lead 
judicium de brevi & narratione 1 
e & narration. pred. mate - Writ and 
rialis habetur variatio in hoc Cn. 
| videlicet 


— — 


— 


192 


Paſch. - W.& M. in B. R. 1693. 


— 


N 
in lege Dni. Regis i eginæ 
ad plac nunc General. qui pro cildem 
tum. Domino Rege & Domina Regi- 
na nunc ſequitur eiſdem 
Domino Rege & Domina Regi- 


videlicet quod ubi per breve 
præd. prædicti Dominus Rex 
& Domina Regina intitulant ſe 
ad donationem præd. vicatiæ 
Eccleſiæ Sancti Martini in Cam- 
pis pleno jure tamen per nar- 
ration. præd. iidem Dominus 
Rex & Domina Regina intitu- 
lant ſe ad donationem ejuſdem 
vicariæ ratione prærogativæ 
ſuæ Regiæ Coronæ ſuæ Angliæ 
unde pro variatione przd. inter 
breve & narration. præd. iidem 
Epiſcopus & Willielmus perunt 
judicium de brevi & narration. 
præd. & quod breve ill caſſe- 
tur, &c. 


ptæd. Henrici Epiſcopi London 
& Willielmi Lancaſter in caſſa- 
tione brevis. præd. ſuperius 


placitat. materia 3. codem 


content. minus ſufficien. in lege 
exiſtunt ad breve prad. caſland. 
quodg; ipſe idem Attorn. gene- 
ral. &c. pro eiſdem Domino 
Rege & Domina Regina ad 
placitum illud modo & ſorma 
przd. placitat. neceſſe non ha- 
bet nec legem terræ tene - 
tur reſpondere & hoc idem At- 
torn. General. &c. pro eiſdem 
Domino Rege & Dna. Regina 


parar. eſt verificare unde pro 


deſectu ſufficien. reſponl. ipſo- 
rum Epilcopi & Willielmi in 
4 | 


na dicit quod pred. placitum 


hac parte idem Attorn. Gene- 
ralis &c. pro eiſdem Domino 
Rege & Domina Regina pet. 
judicium & quod breve præd. 
bonum adjudicetur & breve E- 
piſcopo &c. 


Et 


citum ipſorum Henrici Epiſco- 
pi London & Willielmi Lan- 
caſter in caſſation. brevis præd. 
ſuperius placitat. materiaq; in 
eodem content. bonum & ſuf- 
ficien. in lege exiſtunt ad breve 
przd. caſſand. unde ex quo præd. 
Attorn. dict. Domini Regis & 
Dominæ Reginæ nunc General. 
ad placitum illud non reſpond. 
nec ill. aliqualiter dedic. iidem 
Henticus Epiſcopus London. & 
Willielmus Lancaſter (ut pri- 
us) petunt judicium de bre- 
vi & narration. prædict. & 


quod breve illud caſſetur &c. 


ed quia Curia dictorum Do- 
mini Regis & Dominæ Regi- 
næ nunc hic de judicio ſuo 
de & ſuper præmiſſis reddend. 
nondum ad viſatur dies inde 
dar. eſt tam præfat. Attorn. 
General. &c. quam prxfat. 
Henrico Epiſcopo London & 
Willielmo Lancaſter coram 
Domino Rege & Domina Re- 
gina uſqʒ a die Paſchz in quin- 
- ſeptimanas ubicunq; &c. 
e judicio ſuo de & ſuper 
præmiſſis ill. audiend. eo 
quod Curia dictorum Do- 
mini Regis & Dominæ Re - 


ginæ nunc hic inde nondum 


&c. 


præd. Henricus Epiſco- jungi, 
pus London. & Willielmus Lan- in Mon 
caſter dicunt quod præd. pla- ion. 


Porree 
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&c. ad quem diem coram Do- 
mino Rege & Domina Regina 
apud Weſtm. ven. tam Ed war- 
dus Ward Ar. modo Attorn. 
Domini Regis & Dnæ. Reginæ 
nunc general. qui pro eiſdem 
Domino Rege & Domina Re- 
gina in hae parte ſequitur in 
propria perſona ſua quam pre- 
dict. Henricus Epiſcopus Lon- 
don & Willielmus Lancaſter 
per Attorn. ſuum præd. ſupet 
quo viſis & per Curiam dict. 
Domini Regis & Dominæ Regi- 
næ nunc hic | ry 
omnibus & ſingulis præmiſſis 


maturaqz deliberatione inde 
habita 


1 eo quod videtur 

Curiæ dict. 

Dominz 2 5 * 
ræd. placit. b r. Epilc. 
. & Willielmi Lancaſtec 

in caſſation. brevis przd. ſupe- 

rius placitat. in eo- 
dem content. minus ſufficien. 
in exiſtunt ad breve 
predict. caſſand. conſideratum 
eſt predict. Henricus 

Epiſcopus London & Williel- 

mus Lancaſter ad breve pre- 

dict. reſpond. & c. ſuper quo 


don. & Willielmus Lan- 
caſter per prædict. Adam 
Baynes Attorn. ſuum ven. & 
defend. vim & injur. quando 
& c. & dicunt quod prædict. 
Dominus Rex & Domina Re- 


gina actionem ſuam præd. in- 


de verſus eos habere ſeu manu- 
tenere non debent quia idem 
Epiſcopus dicit — narratio 
præd. materiaq; in eadem con- 
ent. minus ſufficien. in lege 


Domini Regis & 


Juodq; dict. 


ne & verum eſt quod pred. 


tædict. Henricus Epiſcopus 


exiſtunt ad ipſos Dominum 
Regem & Dominam Reginam 
ad actionem ſuam præd. inde 
verſus ipſum Epiſcopum ha- 
bend. manutenend. quodg; ip- 
ſe ad narrationem præd. ne- 
ceſſe non habet nec per legem 
terrz tenetur aliquo modo re- 
2 & hoc parat. eſt verĩ- 
unde pro defectu ſuffici- 
en narrationis in hac parte idem 
Henricus Epiſcopus London 
petit judicium & | pred, 
Dominus Rex && ina Re- 
gina ab actione ſua præd. ver- 
us yu Epiſcopum habend. 
udantur, &. 

Et przd. Willielmus Lanca- Lautet 
ſter dicit quod ipſe eſt vicari- P 
od * —3— 3 ry 

pis ex 
Henrici Epiſcopi London. 
Dominus Rex & 
Domina Regina action. ſuam 
præd. inde verſus eum habere 
non debent quia dĩtit quod be- 


plead 
Outer 


71 


Biſhep. 


Humfridus nu iſcopus 
London in A præd. 


nominat. fuit ſcifit. de ad voca- 
tione vicariz Eccleſiæ Paro- 
5 
ut de uno 
ſe ut de feodo & jure in — 
Epiſcopat. ſui pred. & fic in- 
de —— ip 2 nu- 
Epĩſcopus eo qd. eadem vi- 
Aria foit in Dioceſi ſua London 
eandem vicariam vacan. con- 
tulit Thome Lamplugh Sa- 
cræ Theogloiz profeſſor. Cle- 1 abe 
rico ſuo qui virtute collati- Collati- 
onis illius in corporal. poſ- n. 
Cc ſeſhon. 


P 
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ſeſſion. ejuſdem vicariz poſit. 

fuit tempore pacis tempore 
Domini Caroli Secundi nuper 

Regis Angliæ &c. eodemque 
Thoma vicar. Vicariz præd. 

ut præfertur exiſten. idem Tho- 

mas Lamplugh poſtea in Epiſ- 

m Epiſcopat. Exon. rite 

And the 2 — & conſe- 
2 9 crat. fuit & vicaria præd. va- 
b cavit promotionem dicii 
Biſhep. Thome Lamplugh ad præd. 
Epiſcopatum Exon. quodg; 
pred. nuper Rex Carolus Se- 
| cundus ad vicariam præd. tunc 
And the (ic vacan. præſentavit Willi- 
— elmum Lloyd Sacræ Theolo- 
ns il. giz profeſſoremClericum ſuum 
qui ad eandem entatio- 

with their nem ipſius nuper Regis fuit 
laficarion 2dmiſſus inſtitut. & inductus 
2 in eandem tempore pacis tem- 
pore dĩcti nuper Regis eodemqʒ 


riz prædict. ut præfertur ex- 
iſten. idem Willielmus Lloyd 
poſtea in Epiſcopum Epiſco- 
pat. Aſaphen. rite & canonice 
creat. & conſecrar. fuit & vi- 
caria prædict. vacavit per 
motionem præd. Willielmi 
Lloyd ad præd. Epiſcopat. 
Aſaphen. quodq; præd. nuper 
Rex Carolus Secundus ad 
vicariam præd. fic tunc vacan. 
præſentavit Thomam Tenni- 
ſon Sacrz Theologiz profeſſo- 
rum Clericum ſuum qui ad 
.candem præſentationem ipſi- 
us nuper Regis fuit admiſſus 
inſtitut. & inductus in eandem 
tempore pacis tempore dicti 
nuper Regis Caroli Secundi 
modo & forma prout per narra 


Willielmo Lloyd vicar. vica- „& conſecrat fuit in 


tion. præd. ſuperius ſupponitut 
ſed idem Willielmus ulterius 
dicit quod per quendam actum 


in Parliamento Domini Henri- 4 
ci nuper Regis Angliæ octavi 54 


apud Weſtm. præd. 15 die Ja- 
nuarii Anno Regni ſui 25. 
tent. edit. inter alia inactitat. 
fuit authoritate ejuſdem Parli- 
amenti quod neque dictus nu- 
per Rex hætedes neque Suc- 
ceſſores ſui Reges hujus Regni 
nec aliquis ſubdirus Here re: 
cite the Statute of 25 H. 
8. cap. 21. from the 3d to 
the 7th Paragraph) prour 
per eundem actum inter alia 
plenius apparet & idem Williel- 
mus ulterius dicit quod 

conſect ionem Actus præd. & 
diu ante impetration. brevis 
Originalis præd. prædict Henr. 
Def. rite & canonice creat. 
iſco- 
pum Epiſcopat. London. ſcili- 
cet apud Weſtm. predic. 
quodg; poſtea & ante impetra- 
cion. ejuſdem brevis ſcilicet 20 
die Decembris Anno Dni. 1691. 
przd. Thomas Tenniſon rite 


the Sia- 
ate 


25 li. 8. 


The Bi- 


& debito modo electus fuir ſhop rite 


in Epiſcopum Epiſcopar. Lin- 
coln videlicer pany "Weſtm. 
prædict. quodgq; Johannes pro- 
videntia divinaCantuar. Archi- 
epiſcopus rotius Angliz pri- 
mas & metropolitan. poſt edi- 
tion. actus prædict. & ante 
impetration. brevis prædict. 


ſcilicet 22 die Decembris An- 


no Domini ultimo ſupradicto 
poſt debitam cxaminatio- 
nem per Archiepiſcopum 
hie de cauſis & qualita- 

tibus 


& debite 
Electu: 


* — 
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4 Diſpen- 
lation by 
the Arch- 


buſhop. 


_ plicari ſeciſſet quatenus ei 


_titioni pred” 


tibus præd. Epiſcopi Elect' 
per quaſdam literas ſuas diſ- 
penſation. ſcript. ſecundum 
formam præd. ſtatuti ſupra 
recitat. edit. ſub nomine ipſius 
Archiepiſcopi confect' ac ſigil- 
Jo ipſius Archiepiſcopi ſigilſat. 
ac in Curiæ Cancellaria dic- 
torum Regis & Reginæ nunc 
apud Weſtm' przd* debito 
modo irrotulat ac idem Tho- 
mz Tenniſon Sacræ Theologiz 
doctori & Epiſcopo Lincoln. 
elect direct recitan' per caſ- 


dem literas diſpenſation' quod d 


ex parte dict Epiſcopi Lin- 
coln' elect did Archiepiſcopo 
ſigniſicat fuit quod E piſcopat. 
Lincoln przd' fructus reddi- 
tus & proventus adeo tenues 
& exiles & diminut fuer ut 
dignitati ſuz Epiſcopal' iſtis 
præſertim temporibus nullo 
modo ſufficerunt unde dictus 
Epiſcopus 
Archiepiſcopo humiliter ſup- 


de opportuno aliquo ſubleva- 
mine in iſſis provideri 
dit” Archiepiſc' de gratia 


ſua ( peciali dignoretur pe- 
ade vo- 

lens cum præd. Thoma Ten- 
niſon Epiſcopo Lincoln ele& 
( juxca voluntarem Sereniſſimi 
Dai noſtri Regis Gulielmi 
dicto Archiepiſcopo in hac 
parte ſigniſicat ) ut una cum 
Epiſcopat. —_— 
paroch 

Fats Martini in Campis 
& Rectoriam Eccleſiæ pa- 
rochialis Sancti Jacobi Weſtm' 
in Com. Middleſex & Dio- 


Lincoln ele& dicte 


ceſ. London quas tunc dictus 
Epiſcopus Lincoln elect. poſ- 
ſidebat uſq; primum diem 
menſis Julii tunc prox” a dat. 
præd. literarum diſpenſation. 
retinere gaudere habere & in 
commendam tenere in tam 


amplis modo & forma quibus 75 5%, in 
antetunc uſq; tempus con- coman- 
fectionꝰ literarum diſpenſati- dim. 


on' przd* dictus Epiſcopus 
Lincoln. electus retinebat & 
poſſidebat eorutqʒ fructus 
proventus aliaqz proficua in- 
e provenientia in ejus | 
prios uſus & utilitates con- 
3 
i i 
Lincoln. elect. libere 8 licite 
valeret & poſſet etiamſi in 


dictis vicaria & Rectoria præd. 


non reſideret nec ullam mo- 
ram ibidem traxit legitimam 
dicto Thomæ Tennſſon Sa- 
cræ Theologiz doQori Epiſco- 
po Lincoln. ele&. facultatem 
& Anthoritat. dedit & conceſ- 
= 1 in _ Archie- 
piſcopo fuit & jura Regni pa- 
— 
iterarum di i ti- 
ole diſpenſavit — 
ſtitutis quibuſcunq; in contra- 


rium non obſtanꝰ proviſoſem- Proviſa 


per quod vicaria perpetua Ec- 
cleſiæ parochialis ſancti Mar- 
tini in Camp. & Reftofia Ec- 
Weſtm. pred debit.non frauda- 
rentur obſequiis & animarum 
curæ in eiſdem uullatenus neg- 
ligerentur ſed eorundem con- 
grue ſupportentur onera debi- 
ta & conſueta proviſo etiam 
Ce 2 ſemper 


— 
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ſemper quod dict. literæ diſ- 
penſation. eidem Epiſcopo Lin- 

coln. ele. non proficerent niſi 

per literas patentes regiarum 
majeſtatum forent confirmar. 

prout per caſdem literas diſ- 

ſation. plene liquet Et idem 

Willielmus ulterius dicit quod 

TheKing's Dominus Rex & Domina Re- 
Confirma- gina nunc poſtea ſcilicet 23 
1 the die Decembris Anno Regni ſui 
mendam tertio apud Weſtm. præd. 
by Letters per literas ſuas Patentes ſub 
Patent. Magno ſigillo ſuo Angliæ ſi- 
gillat. geren. dat. eiſdem die 
& Anno & in Curia ipſorum 


Dom. Regis & Dom. Reginæ ſis 


cancellariz apud Weſtm. pred. 
ſecundum formamſtatuti debi- 
tomodo de recordo irrotulat. 
pred. literas diſpenſationis & 
fingula in eis content. juxta 
Parliamenti confir- 
maver. & pro ſcipſis hæredibus 
& ſucceſſoribus ſuis ratificaver. 
approbaver. & confirmaver. 
ita quod dictus reverendus in 
Chriſto pater Thomas Epiſco- 
Lincoln elect. in dictis 
iteris diſpenſationis nominat. 
omnibus & ſingulis in eiſdem 
ſpecificat. uti frui & potiri 
valeret & poſſet libere & qui- 
ete impune & licite ſecundum 
vim formam & effectum ea- 
rundem abſqz impedimenta 
| z eo quod e 

mentio de certitudine præmiſ- 
forum aut de aliis donis ſive 
conceſſionibus per prad. 
Dominum Regem & Dnam. 
Reginam antetunc fact. in 
dictis literis patentibus mi- 
nime fact. exiſtit. aut aliqua 


re cauſa vel materia quacunq; 
in aliquo non obſtan. prout 
per eaſdem literas patentes 
plenius apparet Et idem 
Willielmus Lancaſter ulte- 
rius dicit quod predict. cauſa 
pro qua predic. literz diſ- 
penſation. per præd. Archie- 
piſcopum & literz patentes 
per prædict. dominos Re gem 
& Reginam nunc ſic ut pre- 
fertor dad fuer. non eſt Con- 
trarium (ive repugnans ſacræ 
Scripturs & legibus Dei 
quodq, hujuſmodi literz diſ- 
penſationis pro fimilibus cau- 
ante editionem predic. 
actus Parliamenti uſitat. & 
conſuet. faiſſent haberi per 
hujuſmodi Epiſcopos ſub- 
ditos dicti Domini nuper 
Regis Henrici octavi apud 
— 3 ſcili die 
3 ea ſcilicet 25 die 

— 1 Anno Dai. 1691. 
ſupradict. præd. Thomas Ten- 
niſon rite & canonice creat. 
& conſecrat. fuit Epiſcopus 
Epiſcopatus Lincoln. prædict. 
videlicet apud Weſtm. præd. 
quodq; prædictus Thomas E- 
piſcopus Lincoln prædict. vi- 
ore premiſlorum habuic & in 
uos proprios uſus & utilita- 
tes convertit applicavit & diſ- 
uit omnes & omnimados 
ctus proventus 8liaq; pro- 
ficus pred. vicariæ Ecclefz 
parochial. ſanRi Martini in 
Campis pred. in Com. Middle- 
ſex uſq; præd. primum diem 
menſis Julii tune prox. a dat. 
dict. literarum diſpenſation. 
præd. videlicet apud parochi- 
1 am 


. 


— — — -_ 
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Collation 
of the De- 
fend ant. 


eadem 
perſona. 


quem 


am prxd. in Com. prad. ad 
quidem diem vicaria 
illa Eccleſiz præd. ſecundum 
iimitationem in pradiais li- 
teris diſpenſationis mentionat. 
vigore præmiſſorum vacavit 
{cilicet apnd Weſtm. prad. 
per quod idem Henricus Epiſ- 
copus London vicariam illam 
ſic vacantem contulit eidem 
Guilielmo Lancaſter Clerico 
ſuo & eum in corporali poſſeſ- 
ſione ejuſdem vicariæ poni 
fecit tempore pacis tempore 
Domini Regis & Dominæ Re- 

inz nunc ſcilicet apud 
Weſtm. . idemq; Guiliel- 
vicar. vicItiz præd. ex colla- 
tione pred. Henrici Epiſcopi 
London diu ante impetration. 
brevis originalis præd. fuit 
& adhuc exiſtit & hoc idem 
Willielmus parat. eſt verifica- 
re unde petit judicium (1 dic- 
ti Dominus Rex & Domina 
Regina actionem ſuam præd. 
verſus ipſum Guilielmum ha- 
bere debeant &c. Cum hoc 


Arerment quod præd Guilielmus verifi- 
ef Una & care vult 


præd. Thomas 
Tenniſon in narratione præ- 
dicta fuperins nominat. & 
przd. Thomas Tenniſon in 


literis diſpenſation: præd. ſu- 


perius nominat. ſunt una & 
eadem & non alia ne- 
que diverſa quodq vicaria 
Eccleſiæ Sancti Martini in Cam- 
pis in brevi & narratione 
præd. ſuperins nominat. nec- 
non vicaria perpetua Eccleſiæ 
yn San ai Martini 
in Campis in literis diſpenſa- 


tionis præd. ſuperius mentio- 
nat. ſunt una & eadem & non 
alia neque diverſa. 


Et præd. Edwardus Ward Demur- 
Armiger modo Attorn. dicto- io one 


n he 
rum Domini Regis & Dominæ A 4 


Reginæ nunc general. qui pro 
eiſdem Domino Rege & Domi- 
na Regina ſequĩtur quoad præd. 
placitum præd. Epiſcopi Lon- 
don pro dict. Domino Rege 
& Domina Regina dicit quod 
dict. Dominus Rex & Domi- 
na Regina per aliqua per præd. 
Henricum Epiſcopum London 
ſuperius placitando allegat. ab 
actione ſua inde verſus 
iplum Epiſcopum London ha- 
bend. præcludi non debent 
quia dicit quod narratio præ- 
dict. materiaq; in eadem con- 
tent, bona & ſufficiens in lege 
exiſtunt ad iplos Dnum. Re- 
gem & Dnam. Reginam ad acti- 
onem ſuam pred. verſus prz- 
fat, Epiſcopum London ha- 
bend. mauntenend. quam qui- 
dem narrationem materiamgz 
in cadem content idem At- 


torn. | 4 eiſdem Dc- 
mino & 8 Regi 
parat. eſt verificare & proba- 


re prout Cur. dc. Et quia præd. 
Epiſc. London ad narration. 
illam non reſpondet nec. 
illam hucuſq; aliqualicer de- 
dic. idem Attorn. General, 
b 
i it judicium verſus 

— End... London & 
eve metropolitano &c. eo 
quod pred. Epiſcopus London 


eſt 


8 


n AM 
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D. 


* AN- 


ol her. 


eſt pars & nominat. in brevi 
originali ipſorum Regis & Re- 
ginæ ſibi adjudicati, &c. 

Et quoad prad. placit præd. 


rer 10 ile Guilielmi Lancaſter per ipſum 


Guilielmum ſuperius in bar- 
ram placitat. idem Attorn. 
General. pro eiſdem Domi - 
no Rege & Domina Regina 
dicit quod dict. Dominus Rex 
& Domina Regina per aliqua 
per præd. Wilſielmum Lan- 
caſter ſaperius placitando al- 
legat ab actione ſua præd. in- 
de verſus ipſum Willielmum 
habend. precludi non debent 
quia dicit quod placitum illud 
materiaqz in eodem content. 
minus ſufficien. in lege exiſtunt 
ad ipſos Dominum Regem 
& Dominam Reginam ab acti- 
one ſua prædicta verſus præ- 
„ 
. | I. | 3 
ipſe — wo Domino Rege 
& Domina Regina adplacitum 
illud modo & forma præd. 
ſuperius placitat. neceſſe non 
habet nec per legem terræ tene · 
tur aliquo modo reſpondere & 
hoc idem Attorn. General. pro 
eiſdem Domino R 4 * 
na Regina parat. eſt verificare 
unde 5 ſufficien. 
placiri . Willielmi Lan- 
caſter in hacparte idemAttorn. 
General. pro eiſdem Domi- 
no Rege & Domina Regi 
—ͤ— verſus ipſum Wil- 
lielmum & breve Metropoli- 
tano, &c. 
Et præd. Willielmus Lanca- 
ſter dicit quod placitum præd. 
2 I 


per ipſum Willielmum modo 
& forma præd. ſuperius placi- 
tat. materiaq; in eodem con- 
tent. bon. & ſufficien. in lege 
exiſtunt. ad ipſos Dominum 
Regem & Dominam Keginam 
ab actione ſua pred. verſus 
prædictum Willielmum bend. 
precludend. quod quidem pla- 
citum materiamg; in eodem 
content. ipſe idem Willielmus 
parat. eſt verificare & probare 
prout Cur. &c. Et quia 
Attorn. General. pro aſdem 
Domino Rege & Domina Re- 
ina ad placitum ill. non re- 
nec ill. que a- 
liqualiter dedicit ſpſe idem 
Willielmus (ut prius) 
udiciom & quod ict. 
inus Rex & Dna. Regina 
ab actione ſua inde 
verſus ipſum Willielmum 
habend. præcludantur, &c. ſed 
== dict. Dom. Regis & 
inæ Reginæ nunc hic de 
dend. nondum ad. 
viſatur dies inde dat. eſt tam 
Attorn. General. Dom. 


præmiſſis illis inde audiend. 
eo quod Cur. 

R & Dominz Reginz 
nunc hic inde nondum &c. 
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* Rege & Domina Regina apud 


Weltm. ven. tam præd. Edwar- 
dus Ward Attorn. dict. Dom. 
Regis & Dominæ Reginæ nunc 
general. qui &c. in propria per- 
ſona ſua quam præd. Henticus 
Epiſcop. London & Willielmus 
Lancaſter per Atrorn. ſuum 
pred. Et (ic Continuat. uſa; 
ad Octab, Sancti Hill. ad 
quas quidem Octab. Sancti Hill. 
coram Domino Rege & Domi- 
na Regina apud Weſtm ven. 
tam præd. Edwardus Ward 
Attorn. dict. Dom. Regis & 
general. 


barram placitat. materiaq; in 
eodem content. minus ſufficien. 
in lege exiſt. ad ipſos Domi- 
num Regem & Dnam. Regi- 
nam ab actione ſua ptæd. ver- 
ſus præd. Willielmum“Lancaſtet 
habend. præcludend. prout 
xd. Edwardus Ward qui &c. 
uperius allegavit - Ideo 
conſideratum eſt quod idem 


& — 2 
ſentation. ſuam ad Vicariam 
& habeant breve 
tuar. Epi; 
uw _ 
Epiſcopus London eſt pars & 
nominatur in breve quod 
2 
us Eviſcopi & |. Guilieſmi 
Lancaſt. Bert Vicaria pred. 
3 
at. eſt & ipſe in Corporali 

ſeſſione ejuſdem Vicariæ poſit. 
exiſtit. ipſum Willielmum ab 
V NI. 
— Dom. Regis & Domi- 
ne nz nunc idoneam pers 
Ga ittat & Hens 
& Wil- 


ricus Epiſcop. 
- lielmus Lancaſter in miſericor- 


r 


— 
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Attorney General verſus Henry Lord Biſhop of London 
. and Dr. _—_ and Dr. {op of | 


Dr. Lznca- Uare Impedit foz the Uicarage of St. Martin in the Fields 
1 in the County of Middleſex, ſetting fozty, that Humfrey 
32: 7” late Biſhop of London, was ſeiſed of the Advowſon thereof 
Caſcio Part, in Fee in the Right of his Bichopꝛick: Which Uicarage 
2 being vold, he collated Dr. Lamplugh thereunto. who being 
2 BS 9p. — made Biſhop of Exeter, and the Vicarage being 


n. bold by his Pzomotion, King Charles the Second by vertue 
of his Prerogative, did pzeſent Dꝛ. Lloyd thereunto, who wag 
afterwards made Biſhop of St Aſaph; and the ſaid Uicaridge 
being again void by P2omotion, the ſaid King there, 
upon pzeſented D2 Tenniſon who was afterwards made 
Biſhop of Lincoln; ſo that the ſaid Uicarage being now void 
by his Promotion, it belonged to the King and Queen to pꝛe⸗ 
1 luz Regiz, but were Hindzed by the 
Che Defendants crave Oyer of the Writ, which was read 
in hzc verba, by which it was recited, that the Church was 
void, & ad noſtram ſpectat donationem, and then they plead in 
Abatement, and ſhew this Uariance between the Declara- 
tion and the Writ, viz. That by the Declaration the King's 
Title was let fozth to pꝛetent — — and by 
the Carit tis pleno jure; ſo foz this Uariance they p:ay that 
the Carit may be.quathed. | 
To this Plea the Attozney General demurred, and the 
Defendants joined in Demurrer, and thereupon there was 
a Reſpondeas ouſter awarded; upon which the Biſhop demur: 
red generally to the Declaration, and the Attozney Gene: 
ral joined in Demurrer. 

D2. Lancaſter pleaded in Bar, and confeſſed the Seiſin 
of the late Biſhop of London, as laid in- the Declaration, 
and all the Pzeſentations and Conſecrations, &c. then he 

pleaded thoſe Clauſes in the Statute of H. 8. by which 
25H.8.c.21 Power is given to the Archbiſhop of Canterbury to grant 
Diſpenſations as the Pope did fozmerly ; that after the ſaid 
Statute, and befoze the Mrit purchaſed, the Defendant 
was conſecrated Biſhovy of London, and that Dꝛ. Tenniſon 
was elected Biſhop of Lincoln on the 25th Day of December, 
1691. but befoze his Conſecration the Archbiſhop grant⸗ 
ed a Diſpenſation to hold the Uicaridge of St. Martin, 2 
3 e 


— 
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(he Kecto2p of St James in Commendam with the Biſbopꝛick 
cf Lincoln, until the firſt of July next atter the Date of the 
ſaid Diſpenſation, that the King by Letters Patents under 
the Gzcat Seal did confirm the ſaid Diſpenſation purſu- 
ant to the ſaid Statute of H. 8. 3 

That D2. Tenniſon was conſecrated Biſhop of Lincoln, and 
held the laid Aicaridge and Rectozy in Commendam till the 
ſaid firſt Day of July, and then the ſaid Church of St. Mar- 
tin became void by his Promotion, and the Biſhop of London 
pꝛeſented the Defendant Dy. Lancaſter, &c. 

Dꝛ Birch pleaded the ſame Plea mutatis mutandis as to the 
Kecto2y of St. James. | | 

To both which Pleas the Attozney General demurred. 
and the Defendants joyned in Demurrer. 

Firſt, It was ſaid, that there could not be a moze mate- 
rial Uariance than between this Writ and Declaration 
the one was general, and. the. other ſpecial, and founded 
upon different Rights; and therefoze accozding to all the 
Authozittes in the Books the Writ ought to be abated. 
Then the Queſtions on the Pleadings were; 


(i. Whether the King had a Prerogative to pzeſent-npon 
. ive, then whether this Diſpen- 
2. uch P ve, | 
ſation in commendam retinere hath not ſatisfied bis urn 
As to the firft nt, the common Uaſage foz above. 100 
Years ſuppozted by ſolemn Judgments, bath ſettled that 
part of the Prerogative, viz. that Where an Avoidance hap- 
ns by Ceſſion, the King may pzeſent ratione prærogativæ 
uz; this my Lozd Vaughan in arguing Dz. Eade's Caſe, 


took fo2 granted. | | 18 
may be ſome old Books which deny this 


Tis true, there 
Prerogative, but my Lozd Rolle was of Opinion, that the 2 Ron. Abr. 
Law is otherwiſe at this Day, and to p2ove tit. he cited A Kis 
Holland's Cafe, where the Law was not only taken be 10 842 
now. but thoſe old Books were denied to be Law, uſe 

that the King had uch a 


the Opinion in that Caſe was. 


Prerogative at the Common Law. bs 1. TE9 
But to make this a little moze plain, there are two ſo- 
lemn Judgments upon this very Point; the one is 


t- 
ed in Moor, which was thus, viz. The Incumbent ot the Mocr 399 
Aicaridge of Barnham was made Biſhop of Sf. Aſaph, and Wigs 
the Queen pzeſented one Randal, who was inftituted and in- = 


ducted; and the Patron bzought a Quare Impedit 3 there 
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was a Plea in Bar, and a Demurrer to that Plea ; the 
Nuefion was, Whether the Queen could pzeſent by Uirtue 
of her Prerogative? And upon Peruſal of many Pzecedents and 
a great Deliberation had, at laſt Judgment was given foz 
the Mueen. | 
2 Cro. 69. About 30 Pears afterwards the ſame Queſtion came to 
beds be debated again; it was in a Quare Impedit bzought foz the 
— Church of Tedlin in Devonſhire, the Incumbent being made 
a Biſhop in Ireland, and the lie Yudgment given as beton 
the Grantee of the next Avoidance. 


EET 


had none. 
it, But Loꝛd Brooke in his Ab 
. the Ehurh by King 


a e rations pere 


al Egliſe pl. Bitop of Ely Had ſeen, and it was where 
61. I void by Cetfion, as in this Cate. the 
mut be admitted, that until che Reign of H. 8. the 


gre not very clear in this Point, but the Reaſon 
is plain, tis becauſe befoze that Time the Avoidance of a 

Promotion could not p be aid to be the 
ing, but of the Pope. . 
2. This Title is not hurt b 5 


voſdance, and by Uertue th 
bis Living per vim 
Dyer 228. b. in Air Hen 
Parkhurſt, w 


E 


2 


48233127 


2. 


Sun P 
withſtanding his Contecr 


5 
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And as a farthcr Evidence of this Matter, if after ſuch Vous 24. 
Diſpenſation in Commendam retinere, the Patron Hould pꝛeſent 
ancttec to tic ſame Living, the Bitop mar have a Ulut 
of Spoliat.cn, whic:3 will not p2operly lie but by one In- 
cumbent againl> another, 

Tic King's Confirmation in this Caſe doth not give ny 
new. 02 other Right to the Tncumbent than what he uad 
b:fo:c; 'tis only a fozmal Thingto compleat the Aa of tue 
archbihop, wich othert wiſe would be void. 

This is a tempozary P2ovigon foz the Church, and but 
a few Days moꝛe than a Commeuda ſemeſtris, whicn mp Loꝛd 
Hobart tells us, did grow out of a natural Equity, that 
the Church ſhould not be without a Paſtoz, during 
that Time wherein the Patron is allowed by the Law to 
pteſent, and it being ſo ſmall a Poztion of Time, ought 
not to be regarded; koꝛ de minimis non curat Lex. 


Econtra. Moſt of the Prerogatives of the Cron were con- 
ferred upon our Kings by the Common Law, ſuch only ex⸗ 
cepted which are given by particular Acs of Parliament; 
but neither by the Common oz Statute Law hath he any 
Prerogative to pꝛeſent upon an Avoidance by Ceſſion where 
the Patronage is in another. And therefoze in Woodley's Caſe 
it was the Opin!ton of Juſtice Hutton, that where tte King 
himſelf is not Patron of the Living, he (hall not pꝛeſent, tho 
he makes the Incumbent a Biſhop. 

As to what hath been cited out of my Loꝛd Brooke's Abridg- 
ment, tis little to this Purpoſe, tis only what the Biſhop 
of Ely told the Chief Juſtice; there was no judicial Deter⸗ 
mination of the Matter; and he begins and ends the Eaſe 
with a Nota of Admiration. that there ſhould be ſuch 
a Pꝛeſentment ſeen ratione prærogativæ in the Reign of Ed. 3. 
upon an Avoidance by Ceſlion. 

'Tis true, Pzelſentments have been made to ſeveral 
Churches by fozmer Kings, where the Jncumbents have 
been made Biſhops, not by Airtue of any+*Prerogative, but 
becauſe the Perſon pꝛomoted was Patron of the Church, and 
his Tempoꝛalties were then in the Kings Hands upon his 
D2omotion z ſo is the 41 Ed. 3. 5. b. And this was my 'Lo2d , 1ug. 356. 
Coke's Opinion, viz. where tue King had ſeiſed the Tempo: 
ralties of the Biſhop of Exeter foz a Contempt, and then 
made the Archdeacon of Cornwall a Biſhop, the King pꝛe⸗ 
ſented to the Archdeaconry, becauſe the Tempozaltics of 


the Biſhop, who was Patron thereof, were then in the 
King's Hands. 


D d 2 The 


1 — — — 
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The Year-Book 11 H. 4. fol. 37, 38. is much againſt this 
Prerogative, and tis the molt anticnt Caſe ot a Commendam 
that 1s repozted in our Books; it was a Quare Impedir 
brought by the King fo2 a Prebend of Salisbury againſt Ro- 
bert Halommer Biſhop of that See. and againſt Henry Chiche. 
ly Biſhop of St David: The Declaration was, that R. Med- 
ford late Biſhop of Sarum, had collated the ſaid Henry Chiche- 
ly to the afozeſaid Prebend, who died; and that the BiG<op 
of London was tranſlated to Sarum, and from thence to Bath 
and Wells, by Res ſon whereof the Temporalties of the Biſhop- 
rick of Sarum came into the King's Hands; that Chichely wag 
made Biliop of St. David, ſo that the ſaid Prebend became 
void by his Pzomotion, and that it belonged to the King 
to 2 who was hindzed, &c. 

he Biſhop of Sarum pleaded that he was Patron of the 
ſaid Prebend in Right of his Biſhop2ick, and traverſed the 
Avoidance when the Temporaltics of his Predeceſſor were in the 
King's Hands, and the Jncumbent pleaded, that he was pze» 
ſented by the Biſhop of Sarum, and traverſed the Avoidance, 
ut ſupra; but the Court being of Opinion, that he being 
made a Biſhop, ought to dem ſome Title to this Prebend , 
he then pleaded, that befoze He was contecrated Biſhop of 
St. David, he had a G2ant from the Pope to retain his foz- 


wes true, no Judgment was given upon this Pleadi 
8 n a ng. 
but the Reaſon was, becauſe Norton the King's Serjeant 
did relinquiſh the King's Title as ſet fozth in this Count, 
ax 

t ope uſurped an 02 a 
the Law, &c. which ews, that if the ha 2 vacant 
(notwithſtanding ſuch Diſpenſation) when the Temporaltics 
were in the King's Hands, then he might pzeſent ; but if it 
became void after they were granted to the fucceeding Bi- 
hop, then he could not pꝛeſent; ſo that tis plain the King's 
Counſel did then think he had no ſuch Prerogative, and that 
he had either a Right oꝛ none to pꝛeſent in that Caſe as the 
Temporaltics happened either to be oz not to be in his Hands. 
Bro. Abr. tit. Lozd Brooke in abzidging the afozeſaid Caſe agrees, 
Freſentment that when an Jncumbent is made a Biſhop, his fozmer 
1 Benefices are void, but doubts whether the King 02 Pa- 
'+ tron ſhall pzeſent ; and therefoze he added a Quzre to the 
— Uſage, becauſe it ſeemed unreaſonable to him tyat the King 
Gould pꝛeſent upon any Pꝛomotion of the Ancumbent, 
where the Right of a Patronage is in another. Chis 
Thi 


— Ar 


Ye g f wry Wo . 9 4, 5 
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TH's was a Prerogative not thought on when St. Germaine Dr. &. Stud. 


w2ot: ; fo2 he tells us, that when any Beneſfice is void by 6. 


Ceſſion, the ſix Months to pꝛevent a Lapſe, hall be account- 
ed from ſuch Ceſſion ; which ſhews that it was his Opini⸗ 
on that the Patron, and not the King, had the Kigyt of Pꝛe⸗ 
8 — if it belonged to the King, there could 

e no Lapic. 
: The Judgment of the Court in Sir Henry Sidney's Eaſe 
was againſt this Prerogative, and all the Pzecedents befoze 
the Reign of H. 8. which mention it. are nothing to the 
Purpoſe, becauſe they were between ſpiritual Perſons, wo 
in thoſe Days were wholly ſublervient to the Pope; and tis 
a weak Argument to alledge, that becauſe the Pope pꝛetent⸗ 
ed at that Time, therefoze the King ſhall now; foz what 
the Pope did was by an abſolute Uſurpation s he had then 
ſuch an Authozity in this Nation, that Judge Hankford 
affirmed in the Argument of that Caſe between the King 
and the Biſhop of Salisbury, quod Papa 
Lo2d Hobart calls him Dæmon meridianus. ; 
There was never any Exerciſe of this Prerogative in the 
Reigus of thoſe Kings who withſtood the Uſurpations of 
the Pope z ſometimes it hath been claimed, but ſtrul ad- 
judged foz the Patron; ſo 1s 5 E. a. where this Pzerogative 
is not ſo much as mentioned, neither doth Staundford take 
any notice of it; and certainty if the King had had ſuch a Pre- 
rogative, it would not have eſcaped his Obſervation under 
the Title of his 8th Chapter de Eceleſũs vacantibus, quarum ad- 
vocationes ſpectant ad R & alii præſentaverunt ad eaſdem. 

Jn Wright's Caſe, Williams, who then argued foz this 


poteſt omnia; and My Hob. 1.35. 


Prerogative, gave this Reaſon why the King would pzefent onen 144. 


upon an Avoidance by Ceſſion (viz.) becauſe the Pope did 38 
. 


fozmerly befoze his Power was abzogated by the 


dor. 399. 
Eliz. 


of H. 8. and therefo:ze the King might do it, ſince that the 526. 


Biwop had his Pꝛelentment gratis both from the Pope then. 
and from the King now, and the Patron had no Power 
after a Bzeſentment made, till the Death o2 Reſignation 
of his Clerk. The Eourt not being ſatisfied with this 
Reaſon, asked him if he could (ew any Pzecedents to 
maintain his Argument, but he could p2oduce only a few 
between ſpiritual Perſons, and therefoze the P2ecedenits 


were not regarded, becauſe the Perſons whom they con- 
cerned, were in abſolute Subjection to the Pope : And true 
it is, as Juſtice Walmſly there obſerved, that this Cuſtom 
began by the Uſurpation of the Pope ; and he mentions the 


Year Book of Ed. 2. where upon ſolemn Debate this Point 
was adjudged fo? the Patron. 


(2. Point) 


—— 
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Hob. 144. 


2 Salk, $40, In Hillary 


Dr. Birch's 


Caſc. 


the next Preſentation only, and that he cannot have where a 


44 8 Parliament out of the Pariſh of St Martin, the Subſtance 
Parl. 164. 


— 


(2. Point) But admitting the King hath ſuch a Prerogz. 
tive, then his Diſpenſation in Commendam retinere hath ſats1fi. 
ed his Turn, cſpccially ſince it hath ercecded th: Canon. 
fo: this was moꝛe than ſemeſtris Commenda. | 

Tycſc Commendams were ncvcr of any Reputation citter 
in the Common oꝛ Canon Law, tis quaſi comedendum ; any 
in this Caſe tis neither ſemeſtris, foz it was fo2 fir Months 
and nine Days; neither is it perpetua but temporanea: Now if 
this hall not be counted an Ererciſe of rhe Prerogative, and 
the Turn to pzeſcnt thereby ſatizficd, then the King may 
diſpenſe foz 20 Pears, and afterwards pꝛeſent fo? Life. 

Ticrc are Uaricty of Opinions how this Commenda limi- 
tata ſhall be taken; ſome Have held, that tho it is limited 
fo2 a certain Time, ret the Commendator may retain the Liv: 
ing during his Life ; others, that he hall have it only foz 
the Time limited; and ſo long he muff have it, foz o⸗ 
therwiſe the Church would be void during that Time ; but 
all agree that a Gzant in Commendam retinere ig quaſi a Pe: 
ſentation, and the Church is thereby full of an Incumbent. 
"Tis true, my Lozd Vaughan was of another Opinion iu 
his Argument in Dz. Eade's Caſe, that by Uirtue of ſuch 
a Diſpenſation befoze the Parſon is conſecrated Biſhop, he re: 
mains Parſon of the ſame Benefice till, and hath the ſame 
Eſtate he had therein as well after as befoze his Conſecra- 
tion, and that Diſpenſation gave Him no new Right, but on 
ly a Power to hold that which he had befoze ; and by Con: 
ſequence there was nothing upon which the P2erogative 
could wozk fo as to ſatisfie theKing's Turn to the Pzeſen- 
tation; but he was of Opinidn likewiſe that ſuch Diſpenſs- 
tion pzevented an Avoidance, and if ſo, that will defeat the 
G2antee of the next Avoidance to pꝛeſent; foz he is to have 


Diſpenſation interpoſeth ; ſo that it ſcems ſuch a Diſpenſati- 
on ſhall amount to a Preſentation upon the next Avoidance 
(be it by Eeflton oz otherwiſe) ſo as to be good againſt ſuch 
G2antee, and to make his Gꝛant voſd ; and what Reaſon 
can be given why it wall not likewiſe be a P2cſentation 
by the King upon an Avoidance by Pzomotion :; and if ſo. 
then his Turn muft be ſatisfied. | 
Term afterwards Judgment was given foz thc 
King, and upon the ſame Reaſons Judgment was alſo gi- 
ven in Dꝛ. Birch's Caſe, which is as followeth, viz. 

The Pariſh of St. James was newly conſtituted by Act of 


of which Act was, viz. 
I 


That 


— 


— ———————— TT —————————s 
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That a certain Pzecin of Gzound therein mentioned 
wall be the Pariſh of St. James, 8c. That there Gail be a 
Kecto2 thereof, &c. That Dz, Tenniſon (hall be the firſt Jn- 
cumbent, that ye and His Succeſſozs, Rectozs thereof, (hall 
be a Cozpozation, 8c. That the Patronage thereof, after his 
Peceaſe oz Avoidance, ſhall be in the Biſhop of London and 
his Succeſlozs, and in my Lozd Jermyn and his Heirg by 


Turns. 
That after the Deceaſe oꝛ Avoidance of Dz. Tenniſon t 
Biſhop ſhall pzeſent, then my Lozd, and afterwards 


Biſhop, &c. wall have (wo Turns, and my Lord and his 
Heirs one Turn, 


T 


— — 


it belonged to the King 
| a dA ſame Plea as Dz. Lancaſter did i 
D. Birc n 

the Caſe befoze-mentioned. 2 

The Debate now 


Avoidance 


there are theſe and many 
of Marlbridge cap. <4 

diſtrain his Freecholders to anſwer 

King's Writ. This is a 
Law, and tho' the King is not named by way of Reſtratnc. 
yet it has been conſtrued to bind him in point of Law; 
there is a Writ in the Regiſter directed to the King's Bat- 
liffs of bis Panoz of, &:c. commanding not to dirain. 


By the Statute of W. 1. cap. 5. the King commanded 
upon great Fozfeitures 


that none would diſturb Election 
he is bound by this Law. s 10ſt 169. 
where any Statute is made to s 


any Wrong, the King tho' not named fs bound by ons 
| ca 


— 
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1 


Hob. 298: cauſe he can do no Wrong, and where ever afftrmative Sta- 


tutes introduce a new Law (as here) ſuch Statutes do 
neceſſarily imply a Negative of all watch is not contained 
in their Purview. : 

So that admitting this Prerogative to p2z:fent upon the 
promotion of the Patron's Preſentee, ag in Dꝛ. Lancaſter's Caſe. 
pet tis not to be ererciſed here, becauſe Dz, Tenniſon wag 
never preſented to this Church; he firſt came in by the Do⸗ 
nation of the Pariſh, and afterwards it became an Incum⸗ 
bency by the Gift of the King, Lozds and Commons, ſo 
that this Pzerogative fails becauſe the Living is a Dona- 
tive by Parliament, and not by the Preſentation of the Pa: 
tron; and likewiſe becauſe the King cannot pzeſent where 
the Patron could not ; and Here never yet was any Patron: 
His Pzerogative is to pzeſent upon Pꝛomotion of the Pa- 
tron's Pꝛetentee; and the Reaſon given is, becauſe this is 
ſo far from being an Injury, that tis a Kindneſs to the 
Patron that the King ould take ſomuch notice of his Clerk, 
as to dignity him in the Church by making him a Biſhop. 

But here was no Promotion of the Patron's Pꝛeſentee, 
foz D2. Tenniſon was never pꝛeſented by any particular Per: 
ſon: Nay this Church was never pzeſentattive till now, foz 
it was but newly made a Church oz Pariſh, ſo that the 
Reaſon of this Pꝛerogative failing in this Caſe, that too 
muft i{kewile fal. ; | 

Here is a particular Pzeſentation given to the Biſhop by 
an Act of Parliament; tis not yet a Patronage, becauſe- 
there never yet was an P2eſentation to the Church, there 
was never any Avoidance ſince its Creation; tis true, tis 
now void by Pzomotion, but *tis not ſuch a common 02- 
dinary Avotdance, upon which this Pzerogative can ope- 
rate, becauſe by the Act a new Right is introduced, and ex⸗ 


pꝛelly given to the Biſhop foz the nert Pꝛeſentation. 


The King cannot demand Firſt⸗kruits and Tenths out of 
this Pariſh, ret ſuch are incident to his n z but 
not being ſaved to him in the Act, that ſhall never operate 
here to gibe him any Title to them. | 
This Caſe therefoze doth not fall under any of the Ucaſons 
o2 Reſolutfciis which Have been given to maintain the Pꝛe⸗ 
rogative to pzeſent to a Living void by Cefſion, becauſe (as 
it hath been ſaid) tis not in the Nature of an Advowſon, 
but a Donative ; and this is pꝛoved by the Act it ſelf, for 
there is a Clauſe to ſubject it to the Jurisdiction of the 
Biſhop, which Had been in vain ik he had any Authozity 


without it. 


4 Fo! 
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1 


rogative is not bound, it 


Foz the Biwop of London is not 
Ehurch, becauſe he was ſo of t 
tis derived ; the Patronage is given to him after the next 
Avoidance, and there is a particular Claufe in the Ac, 
that all ſucceeding Rectozs thereof 


Now this Act hath made no 
22 and the old Utcaridge, it 


allowed by 

Woodley's Caſe, where the 

his 

cum 

. —— ot —— he- to be conſtrued 
gs Prerogative, and therefoze 

make an Advowſon 2 4 


of this PartÞd- 
in's, out of which 


be pzeſented, in: 
Recto2s are, which pzoves 


8 F 
89 


Nature, and limits the 


5. 


had 
the 
he. 


— 


15 
717 


8 2 
© 


bjection to bay, that the Boy 


g 
end. 
mM 


n 
zeſentation, upon 
the King had a Title by Hi 


Pꝛomotion of the 
s Prerogati 


this Gall 
ſted in Point of | 
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fo2 which the Prerogative ſhall not ſtaꝝ till (as it hath been 
objected) tis executed once in Pzeſentat;on. 

As to the Objection, that this is an affirmative Act, and 
ſo implies a Negative which'cxcludcs the King's Intereſt. 
the Law is otherwiſe ; foz Aﬀfirmative Aas do not exclude 
his Right, the Statutes of Wills are both in the Aﬀirma: 
— pet they do not take away a Cuſtom of deviſing 


is abſurd to imagine that general Wozds in an Act of 
Parliament wall bind a Right which the Makers of the 
Law never intended to meddle withall ; foz their Intent 
here appears plainly to be only to create a Pariſh, to ſettle 
a Rectozy, and to ozder the Right of Pzeſentation: There 
are no Moꝛds thꝛoughout the whole Act, from which it can 
be inferred, that the Prerogative was intended to be bound 
ſo as it might not operate upon the Avoidance of this Re- 
c>ozp by as well as upon the like Avoidance of any 
other pzeſentative Living whatſoever. 


| Jodicium. Afterwards in Michaclmas Term 6 Willi, dee. the 


. 


G s the King bath 6 Pzerogative to pzeſent by Cefiion. 

(a.) That this Diſpenſation in Commendam retinere had not 

ſatisfied the nert Turn, and ſo not barred the King of 
Prerogative, &c. 


the 


Firſt, The King hath a Prerogative to pzeſent upon the 
＋ of an Ancumbent, and this is no oe pens (ht 
2 there being no judicial ion to the Contrary is a 
NE re ee 
nn at 0 IUPPO2zL it. 
that when the fe of hi ive hath 


by the Exerci $ Prerogativ 
made a Church void, that he ould have a Right to fill the 
Uacancy z foz tis but the Exchanging of a Life, and tis 
pꝛobable the Patron may (norwithltanding the Change) be 
as near to his P2eſentation as befoze the Avoidance by Ceſſion. 
There are few Authozities in the Books fo direct 
ones Judgment befoze the Reign of  Mueen Elizabeth, be- 
cauſe the Pope then claimed ſuch Pzeſentations as belong: 
ing to his Eccleſiaſtical Jurisdiction, and the Kings of 
England did very ſeldom diſpute his Claim. but it doth not 
follow that they had no ſuch Prerogative, becauſe not clatm- 
ed in many Pears z and tho' a perfect Reafon cannot 
be given why ſuch a Prerogative (ould be allowed | 

| 


_— 
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mon Law, yet the King ſhall not be barred of his 

Andr fo; no - 7") L, yo peed a collateral Mar⸗ 
d | "OE" of 
—— of England were at firſt Donative; but from 
the 17th of King Jobn to the 25th of H. 8. the Biſhops were 
to be choſen by the Dean and Chapter, but then ſuch Ele- 
tion muſt have the King's Confirmation, and even the 
Statute of H. 3. which expzefſeth the Wanner of making 2c. 
Biſhops, doth-in lome ſure reftoze the Crown to its 
Sal tb B an benden chen, and the Dean and Chap: 
a , 

une d ner, pe e mi} © Leer . 


and the Name of tye Per- 


25 H. & ca. 


My 1oꝛd Dyer in Hillary Term, 

of Stir Henry Sidney upon à Quare 
bop of Glouceſter and one Reve, who was one ns 
Chaplains, and whom the pzeſented to a Ehurch, Having 
made Parkhurſt the fozmer Jncumvent : 
ſuppoſing we Had a Prerogative 
by Ceffion, whict | 

quod alii Socit — ſenticbant ; 
judged upon t | 
- ſudden Opinion 


bent; from whence | 
were not by Airtue — 
poꝛalties were in the 8 3 
Fer 2228 
the Advowſon {x Fl, of which the BiYYop 


1 
5 


2 
8 
S 
T 


I 
& 
7 


2 
B 


no 
The Keaſon why all the 
ter, is, becauſe befoze the — 


was defeated of this oy p 


* 


Prerogative, 


— — — — —ͤ—u— — — — — ——— 
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pope: And this is not only an Anſwer to what was done 

bet᷑. ze the Making oi that Statute, but ſince allo; foz not. 

w:;thtan-ing that Law, the Clergy were ſo clofcly united 

in Jn:erctt, that they d. d ſtill uſurp upon the Rights of the 

ſuce2oing Kings; foz the Pope did ſtill make Biſhops in Eng- 

land, and ſixteen Pcarz after that Statute this Caſe did 
pen, VIZ. 

41 Ed. 3. f. , John Biſhop of Salisbury being Patron in Right of His Bt. 
Gop2ick, pzeſentzd W. and died, ſo that his Tempozalties 
came to the King. W. who was the P2eſentee of the Biſhop, 

was afterv ards made Biſtop of Salisbury; and becauſe he 

could not be both Patron and Jncumbent of the Living, 
the King bzought a Quare Impedie. The Defendant pleaded, 
that after the Death of John Biſhop of Salisbury his tmmedt. 
ate Pꝛedeceſſoz, and betoze his Conſecration, and likewiſe 
befoze the Living was void, the King by Lefters Patents 

(reciting his being made a Biſhop by the Pope) Had granted 

to him the Tempozalties, ſo that he ought not to pzeſent ; 

and this was held a good Plea at that Time, which ſhews 
that the Pope did uſurp upon this Prerogative. 

is true, this Prerogative to pzeſent by Ceſſion, is not 
mentioned in tie Statute de tiva Regis, no mo2e is 
the Prerogative to pꝛeſent by Lapſe, and yet this was never 
yet denied the King, tho ng was ſaid of it likewiſe 
in any of the old Books; tis mentioned in Cawdry's Caſe, 
that the Law was thus in the Reign of Ed. 3. viz. if the 

Metropolitan did not pzeſent within fir Months, the King 

and not the Gould p2ovide a Paſtor ; and yet no ſuch 

found in that King's Time. 
Brooke, this Pre- 


mn. 


Fr = 


2 Noll Abr. transferred; tis true, if the Ancumbent had died during 
the Continuance of fuch Diſpenſation, the King might 
have loſt his Title to pzeſent. 

And laffly as this Caſe ſtands upon the Act of Parlia⸗ 
ment, the King's Prerogative is let in by making of the 
Church of St. James a Rectozy, and by ſetling the _ 
nage; 


2 


— 
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nage ʒ and 'tis no Objection to ſay, that the Pꝛeroga tive ſhall 
not wozk, it being newly created and made a Pariſh: Fo? 
when once tis eſtabliſhed, tis ſubjecn to all the Eccleſiaſti- 
cal Laws, as Non. reſidency. ation, &c. 

'Tis to be void by the ſame Methods which make other 
Reao2ies'ſo, viz. if the Patron doth not pzeſent within ſtr 
Pontys after the Death of the Jncumbent, it wall lapſe 


Laws in tuis Caſe, as in all other Caſes of ancient Reco- 
ries, and the nert Avoidance it ſelf may be granted over 
by the Act of the Party. 

as to the Objection, Chat the pꝛeſent Rectoz dath not 
come in by Pzeſentation, Jnſtitution, oz Fnduction, but 
that tis a Donative by the Parliament at leaff during 
bis Time ; and then it was affirmed, That if the Ancum- 
bent of a Donative is made a Biſhop, the King (all not 
pꝛeſent. becauſe ſuch a Pꝛomotion doth not make an Avot- 
dance by Ceſſion ; foz the Ancumbent; is the Creature of the 
Founder, and is not ſubjen to Ozdinary and Epiſcopal Ai: 


tation. F 
> be admitted to be Law, but yet if an Ancum- 


This mu 
bent of a Donative is made Rectoz by Act of Parliament. 


Prerogative to pꝛeſent upon the P2omotton of ſuch Rectoz. 
The P2ince's Eaſe in the 8th Rep. comes near this at the 
Bar., fo2 in 11 Ed. 3 the Prince was created Puke of Corn- 


us & hæredum ſuorum Regum Angliz, &c. By theſe Moꝛds the 
P:ince had an Eftate in Fee-\imple in the ſaid Dukedom 
newly created by Act of Parliament, the Conſequence of 
which was, That the Pzxence ould be endowed thereof : 
Do here, tho" this is a new Rectozy.created-by the like Ay- 
thozty, viz. by Act of Parlament, pet tis ſubject to the 
ſame Laws and Rules with other Kectozies moze antient 


in Time. 
that tis not an Advowſon p2e- 


Then as to the Objection 
ſentative during the Life of Dz. Tenniſon ; foz by the he Ba: 

g- 
n- 


L 

Wozds of the Act, the Pzeſentation doth not veſt in the 

trons till after the Death oz Avoidance of the pzeſent 
cumbent ; and if ſo, the King's Pzerogative cannot operate 
here. becauſe he is intitled to pzeſent when the Pzeſentee 

of the Patron is advanced to a greater in the 

Church, and here is no Patron pet; now admitting it to 

be ſo, this will not pꝛejudice the King's Title, becauſe tis 


the Pꝛomotion of the Ancumbent that entitles the King, let 
the Advowſon o2 Patronage be where it will. 


But 


to the Ozdinarx ; ſo that the Patron is bound by the ſame 


as D2. Tenniſon was in this Caſe, then the King hath a 


wal, Habendum & tenendumcidem Duci & filiis primogenitis ipſi- 


—— — — — — 


* 


— 


3 Cro. 323. 
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But notwithſtanding this Objection, the Right of Pa, 
tronage even in this Caſe is veſted immediately ; tis line 
a Reverſion foz Life granted cum acciderir poſt mortem of the 
Tenant fo: Life, which veſts an Jntereſ immediately, tho 
to commence in Polleſſion in futuro. 

Laftly, It was never intended by the Parliament to de- 
pꝛibe the King of this Pzerogative, and therefoze this Ag 
muſt be conftrued (as the Rule is in Sir Francis Barrington's 
Caſe) accoꝛding to the Subject-matter ; toꝛ which RKeaſong 
Judgment was given fo: the Plaintiff, ablence Juſtice Gre- 

ory z - 2000s Judgment was afterwards affirmed in Par- 


Gwynn verſus Pie. 


lately granted 
foze 
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D E 


Term. Sanct. Mich. 


Anno 5 Gulielmi & Mariæ Regis & 


Reginæ in * Regis, 1693. 


_ — . — 


Blankard verſus Galdy. 
* 3 Will &c. Rot. 35. 


alias 23 _ 
mĩuo Sancti Mich. 


na Regina — 
Johannes Blancard Ar. per Ja- 
cobum Cunningham Attorn. 
ſuum & protulit hic in Curia 
dicti Domini Regis & Domi- 
nz Reginz tunc ibidem quan- 
dam billam ſuam verſus Lau- 
rentium Galdy alias dict. Lau- 
rens Galdy Mar. demurent a 
Londres en la parofle de St. 
Pierre le penure in Cuſtod. 
Mar. &c. de plito debi. & ſunt 
pleg. de prof. ſcilt. Johan- 
nes Doe & Richardus Roe 
que — PA billa ſequitur 
in hzc verba, ſſ. London fl. 
Johannes Blancard Ar. que- 


mp 


it. 


ritur de Laurentio Galdy an- 2 Salk. 
as dict. Laurens Galdi Mar. 411. 
de Sk. pierre le * 
e le penure 

= 7 Cuſtodia Mar. M 
4 

nz coram i - 
— exiſten. de plito quod red- 
dat ci mille libras ſterling le- 
lis monetz Angliz quas ci 
& injuſte detinet pro 
eo videlt. quod cum pred. Lau- 
rentius quinto die 4 — 
Anno Regni Domini Willi. 
de 4 Mariz nunc Re- 
gis & Regne Angliz, - &c. 
tertio apud London præd. 
videlt. in parochia beatæ Ma- 
riæ de arcubus in warda de 
Cheap per quoddam ſcriptum 
ſuum cn ſigillo ipfi- 
us Laurentii ſigillat. 29 

I 


Mich. 5 
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dicti Domini Regis & Domi- 
nz Reginæ nunc hic oſten. cu- 
jus dat. eſt eiſdem die & an- 
ſe teneri & firmiter 
t nni Blan- 
card in præd. mille libris ſol- 
ni cum in- 

de requiſit. eſſet præd. tamen 
Laurentios licet ſepius requiſit. 
Ser. præd mille libras præfat. 
Johanni nondum ſolvit ſed ill. 
ei huenſque ſolrere omnino 
& 8 

cit ad um iphos Johan- 
nis viginti librarum & inde 


+3 


10 


1 

Li 

A 
+ 
I 


rf 
1 
5 


72 


= 
— 


Ameriquo du tous deux ou 


nus a firmement obliges 
ſolidairement. viz. ſeul 
pour le tout a jean Blanchard 
PꝛovoſtMareſchal del Idle 
de la Jamaica demurant 
en JE de Dt. Jaques 
W en Counte de Midale- 
ſex en le ſomme de mille 
Libzes Sterlings monote 
SAnglie pour eſtre papes 
au dit Jean Blanchaad ſesEx⸗ 
etuteurs Adminiſtrateurg 
ou ayant cauſe pour faire 
lequel payment bien E ve- 
ritablement nous obligi⸗ 
ons a chachun de nous to- 
lidairment ſeul a pur le 
tout nos Heretiers Execu- 
teurs ou Adminiſtrateurs 
ou ayant cauſe ou les Be- 
retiers Executeurs c Ad- 
mtniftrateurs de chacun 
de nous rmement per ces 
pꝛetentes ſeale de nos ſeaur 
dat ie cinguieme jour de 
janvier dang le troiſiemeAn 
du reign de nes ouverens 
2 

a @ Boyne Angie 
GEcoſſe Fronce & | 


Heretiers Executeurs 
niſtrateurs deux 
une tienent ex⸗ 
ercitant 
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ercitant accompliſſent 8 
fourt bien a veritablement 
tous #chacuns lesClauſes 
Pꝛomiſſes Conditions 6 
Plaints que de ia parte de 
dit Laurens Galdy 4 Louis 
Galdy ou de Tune deux ou 
de lours iers Execu⸗ 
reurs d Adminiſtrateurs 
ſe tener executer accom⸗ 
plicr # paper compzis d 
ſpecifie dans certain? ac⸗ 
coꝛd & traite dats de jour 
de la date des fait autre- 
tes ſus nomme Jean Blan- 
catd dune partes 4 de le dit 
Laurens Galdy tant pur luy 
que pur le dit Louis Galdy 
dautre parte ſelon verita- 
ble Sens a Intention dun 
accozd & traite alozs la 
pꝛeſent Obligation ſerra 
nulle a de nul effect autre- 
ment lerra & demeura en 
la plene fozce & vertue. Qui- 


mini Willielmi & Dnz. Ma- 
icto in- 


General de inſula 


reſiden. in Parochia ſancti Ja- 
cobi Weſtin. in Coth. Mid- 
dleſex ex una parte & præd. 
Laurentium Galdy per no- 
men Laurentii Galdy merca- 
roris reſiden. in London in 
parochia ſancti Petri pauperis 
agens tam in nomirie ſud 
quam pro fratre ſuo Ludovi- 
co Galdy habitator. Præd. 
inſulz de Jamaics ex alters 
parte quorum quidem articus 
lorum alteram partem ** 
ipſius Johannis Blancard fi- 
8 lat. idem 2.5 9 
is profert ( geren. | 
eiſdem nx anno 14 
tis) rec ven. 
videte in confderadone yood 
Laurentius Galdy in nomine 
Laufentii Galdy prædict. fe- 
ciſſet contract. articuli & a- 
ment. cum præd. Johan: 
lancard pro exerritio pre- 
ſiti Mareſchal de Jamaica du- 
ran. termino ſeptem annoruin 
& dimidii unius andi incipi- 
end. a ſexto die Julii tunc 
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præd. inſulæ qualis pra d. Lu- 
dovicus Galdy apt. eſtimaret 


ad dicum Officium exercend. 


partes przd. agreaſſent de ar- 
ticulis ſequen. Et imprimis 
quod deputatio ſuptamenco- 
nat. (iſto die dat.) non fact. 
fuir ſed pro exercitio dict. 
officii idem ad incipiend. a 
præd. ſexto die Julii tunc 
prox. ſequen. uſq; ad tempus 
in quo pred. Laurentius Cal- 
dy notum faceret præd. Jo- 
hanni Blancard nomina per- 
ſonarum quas præd. Ludovi- 
cus Galdy convenien. eſtima- 
ret nominare pro deputat. ſuis 
durante tęmpore quod incxpi- 
rat. remaneret de ſep- 
tem annis & dimid. unĩus an- 
ni & quod tam cĩto quam præd. 
nominatio & declaratio nomi- 
num deputat. przd. fact. foret 
przd. Johannes Blancard obli- 
gat. foret facere & mittere An- 
glice to paſs eis novam de- 
putation. pro reſid. dicti ter- 
mini annorum & di- 
mid. unius anni & quod \ſta 
deputatio (eodem die dat.) 
vacua & nullius effectus rema- 
neret Et ulterius dic. qd. præd. 


Adminiſtratores ſuos (cau- 
ſam habentes) prædicto Jo- 
hanni Blancard Executori 
& Adminiſtratoribus ſais & 
cauſam haben. ſolvere vel 


ſolvi cauſare bene & fideliter 
vere & de facto Johan- 
ni Blancard Executoribus Ad- 
miniſtratoribus five Attorn. 
ſuis (cum cauſam haberent ) 
ſummam quadringent. libra- 
rum ſterling pro quolibet An- 
no bonæ & legalis monetz 
Angliz duran. przd. termino 
ſeptem annorum & dimid. u- 
nius anni in eadem Civitate 
London. in domo ubi præd. 
Johannes Blancard habitavit 
vel habitaret ad finem termi- 
norum ſolation. poſtea men- 
tionat. in quatuor equal. ſolu- 
tion. videlt. ſuper ſextum di- 
em Octobris ſuper ſextum di- 
em Januarii ſaper ſextum di- 
em Aprilis & ſuper ſextum di- 
em julii cujuſſibet præd. an- 
norum de quibus prima ſolu- 
tio faQa foret ſuper ſextum di- 
em OQobris tunc prox. ac eti- 
am qd.LaurentiusGaldy in no- 
mine pred. firmiter obligavit 
ſeipſum ut prefertur defen- 
dere Anglice to ſave harmleſs 8 
indempnem præſtare prædict. 
nnem * 1 _— 
periculis ict. 11 
duran. præd. ans ſeptem 
annorum & dimid. unius an- 
ni & a dampnis detrimentis 
& confiſcationibus que ac- 
creſcerent ab onere prædict. 
pro negligentia defalt. defect. 
mala geſtura vel malo admi- 
niſtratione tam prædict. Lu- 
dovici Galdi quam deputa- 
torum ſuorum vel perſona- 
rum cum quarum nominibus 
ſpecificat. in prædict. de- 

puta- 
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putatione inſert. foret vel quas 
poſtea appunctuaret pro de- 
putat. ſuits Et quod prædict. 
Ludovicus Galdy vel illi quor 
nomina &c. bonam & ſufficien. 
ſecuritatem darent gubernaro- 
ri præd. inſulz pro exercitio 
przd. officii in modo ſicut con- 
ſuet. eſt & in caſu placeret 
dictis Dom. Regi & Dnæ. Re- 
ginæ revocare literas patentes 
uas conceſſerunt de dicto of- 
io præſat. — Blancard 
quinto die Novembris Anno 
Dom. 1690. ſecundum po- 
teſtatem quam reſervaverunt 
ſibiipſis per præd. literas vel fi 

. Dominus Rex & Dna. 
Regina Offic' ceſſare cauſarent 
ante expirationem præd. ſep- 
tem annorum & dimid. unius 
anni concluſum & agreatum 
fuĩt inter partes prædict. quod 
tunc iſtud agreamentum una 
cum prædict deputatione fact. 
prædict. Ludovico Galdy vel 
ejus Deputat. & quæ poſtea 
per predict. Johannem Blan- 
card fact. foret null. & nulli- 
us eflectus remaneret quaſi 
eadem nunquam fact. fuiſſet 
in quo caſu præd. Laurentius 
& Ludovicus Galdy non 
ſolverent przd. Jobanni Blan- 
card Executoribus vel Admi- 
niſtratoribus ſais (& cauſam 
haben.) pro aliquo longiore 
tempore quam quo gauderent 
& exercerent dictum offici- 
um per ipſos vel eorum de- 
putat. & ſolummodo uſqʒ 
ad diem in quo aQualiter a- 
moti forent ab exercitio præd. 


oficii ſecundum ratam qua- 
dringent. librarum ſterlingo- 
rum per 2nnum &c. prout 
per articulos præd plenius li- 
quet & apparet Et idem Lau- 
rentius ulterius dicit quod per 
quendam Actum in Parliamen- 
to Domini Ed wardi ſexti nu- 
per Regis Angliz &c tent. a- 


ſex per prorogationem viceſi- 
mo tertio die Januarii Anno 
Regni dicti Domini nuper Re- 

is Edwardi ſexti quinto & 
ibidem continuat. uſq; deci- 
mum quintum diem Aprilis 
Anno Regni dicti nuper Regis 
Edwardi ſexti ſexto inter alia 
inaQitat. fuit authoritate ejuſ- 
dem Parliamenti qd. ſi aliqua 
perſona vel perſonz ad aliqd. 
tempus (and ſo recite the 
Act uſq; ad the firſt Pzoviſo) 
prout per eundem Actum inter 
alia plenius liquet & apparet 
Et idem Laurentius ulterius 
dicitqd. poſt præd. Actum Par- 
liamenti ſcilt. przd. quinto dic 
Januarii Anno Regni Domini 


Regis & Dominz Reginz tertio 


ſupradicto apud London præ- 
dict. in parochia & warda 
prædict.agreat. fuit inter prz- 
dict. Johannem Blancard & 

prædict. Laurentium & Ludo- 
vicum quod prædict. Johan- 
nes faceret prefato Ludo- 
vico deputation. officii præ- 
dict. præpoſi ice 


ti Mar. A 


of P2ovolt Marchal in 
articulis prædict. 


mentio- 
nat. pro prædict. termino ſep- 


tem annorum & dimid. u- 
E f 2 nius 


pud Weſtm. in Com Middle- The 
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rum ſub modo & agrea 


The Office 

. 
· 

9 


of Fuftice. 


nius anni & ſub conditione & 
agreament. præd. in prxdictis 
articulis mentionat. & quod 
przd. Ludovicus & Laurenti- 
vs prodeputation. offcii præd. 
ſic faciend. ſolverent præfat. 
Johanni annual. ſummam qua- 
dringent librarum ſterlingo- 
ment. 
in articulis præd. mentionat. 
quodq; adtunc & ibidem in 
proſecution agreament. præd. 


& pro ſecuritat. ſolutionis dict. 


annualis ſummæ quadringent. 
librarum articuli præd. & ſcrip- 
tum obligatorium præd. hic 
in Cur. prolat. fact. fuer. & 
idem Laurentius ulterios dicit 
quod præd. officium Przpofiti 
Mar. Anglice of Pꝛovoſt 
Marſpal in articulis præd. 
menconat. tangit & concernit 
& præd. tempore confection 


ti obligatorii præd. tangebat & 
— — comb 
& execution. Juſticiz infra 
prædict. inſulam de Jamaica 
exiſten. parcel. poſſeſſionum 
& reventionum dictorum 
Dom. Regis & Dnz. Reginz 
Coronæ ſuz Angliz & ſub 
eorum regimine quodque an- 
nual. reddit. vel ſumma qua- 
dringent. librarum per an- 
num per prædict. articulos 
agreat. ſolvend. per prædict. 
Laurent. & Ludovicum Galdy 
eidem Johan ſolut* fuit pro 
exercitio & deputatione ofhcii 
prad' contra formam Statuti 
præd' videlt apud London 

ræd' in paroch' & warda 
przd' & ſic idem Laurentius di- 
cit qd' ſcrĩptum obligatorium 

4 


articulorum agreament. & ſcrip- 


przd' necnon 3rticul' præd' hic 
in Cur' prolat' vigore Statuti 
przd” penitus vacua & nullius 
vigoris in lege exiſtunt Et hoc 
parat* eſt verificare unde petit 
judicium ſi præd Joh'es action 
ſuam præd. inde verſus eum 
habere ſeu manutenere debe- 
_— 

Et przd” Joh'es dicit quod Dc 
ipſe per aliqua per przd' Lau- . 
rent” ſuperius placitando alle- 
gat” ab actione ſua præd' inde 
verſes ipſum Laurentium ha- 
bend? præcludi non debet quia 
proteſtando quod przd' ofh- 
cium Præpoſiti Mar non 
tangit ſeu concernit executio- 
nem Juſtitiz idem Joh'es pro 
placito dicit quod inſula præd 
in partibus tranſmarinis ex- 
iſtit necnon ex antiquo ha- 
bitat* & poſſeſſionat* fuit per 
Hiſpanos Indos & alios homi- 
nes alieni & forinſecos 
inimicos hojus Regni Angliz 
extra ligeantiam five guberna- 
tion' hujuſce Regni quodqʒ 
anno mill'mo ſexcenteſimo 
quinquageſimo quinto inſula 
præd' & inhabitant' ejuſdem 
— 4 vim* ſubditorum 

ujus Regni Angliz virtute 
debita & ſufficien authori- Me” 
tate in ea parte habita com- 4 com 
miſhon* conqueſt* & in ſub- Ned. 
jettion' reductꝰ fuerunt quodq: 4 4 
ab inde continue poſtea huc- governed 
uſqʒ inſula præd' necnon in- b then 
habitantes & incolz inde per '; _ 
jura leges & Statuta ejuſdem be Sta- 
inſulæ propria & non per ter of 
actus parliament' five ſtatut' England. 
hujus Regni Angliæ regulat' 
& gubernat* fuit & adhuc eſt 
quodqʒ 
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quodq; executio officii præd. 
eandem inſulam & incolas in 
de tantumodo concernit & in 
ead. inſula ſolummodo execu- 
tur. & non alibi & hoc idem 
Johannes parat. eſt verificare 
unde petit juditium & debitum 
ſuum præd. una cum dampnis 
ſuis occaſione detentionisdebi- 
ti illius ſibi adjudicari &c. 
Barthol. Shower. 
Et prædiĩct. Laurentiusdicit 
— ah quod bene & verum eſt quod 
Congueff ante conqueſtum Inſulæ præd. 
they were in replicatione præd. Johannis 
ſuperins mentionat. lnſula 
Jn Lars, Præd. gubernat. fuit per leges 


— 4 


bur not Gr ſtatuta & jura ejuſdem In- 
ſace. 


ſulæ propria ſed Inſula præd. 
a tempore conqueſtus Sar 
ſemper fuit parcell. hujus Reg- 
ni Angliz & per 1 & ſta- 
tata hujus Regni Angliz & 
non per præd. leges jura & 
ſtatuta Inſulz præd. propria 
gubernat. & hoc parat. eſt ve- 
rificare unde ut prius petit ju- 
dicium & quod præd. Johan- 
nes Blancard ab actione ſua 
p_ inde verſus ipſum ha- 
præcludatur &c. 

Fr. Pemberton. 

To this Rejoinder there 
was a Demurrer, and 
the Defendant joined in 
Pemurrer. 

Sed Quia Cur. Dom. Regis 
& Dom. Reginz nunc hic de 
Judi. ſuo de & ſuper præ- 
miſſis reddend. nondum ad- 
viſatur dies inde dat. eſt par- 


— — , 


tibus præd. coram Dom. Re- 
ge & Dna. Regina. apudWeſtm. 
uſqz diem Veneris prox. poſt 
Craſt. Sanct. Trin. de Judicio 
ſuo de & ſuper præmiſſis ill. 
audiend, eo quod Cur. dict. 
Dni. Regis & Dnz. Reginæ 
nune hic inde nondum &c. 

( Eontinuand. ua: in Oct. 
Martini) Ad quem diem co- 
ram Dno. Rep & Dna. Regi- 
na apud Weltm. yen. partes 
per Attorn. ſuos 


aper quo viſ. & per Cur. dict. 
Dni. Regis & Dnz. Reginæ 


nunc hic plenius intelleQis 
omnibus & finguljs præmiſſis 
maturaq; deliberatione inde 
habjta videtur Cur. dict. Dnj. 
Reg. & Dnz Reginæ nunc hic 

2 placit. præd. per =. 
| & 


urentium modo 


przd.ſaperiusrejungendo pla- 
citat. materiaq; in codem con- 


tent. minus ſuffic, in lege ex- 


iſt. ad ipſum Johan. ab actio- 
ne ſua pred. inde verſus prz- 
fat. Laur. habend. przcludend. 
Ideo conſ. eſt quod præd 
Joban' recuperet verſus præfat 
Def) debit ſuum præd nec- 
non 11 l. pro damp. ſais quæ 
ſuſtin. tam occaſione detent. 
debiti illivus quam pro miſis 
& cuſtag. ſuis per ipſum cir- 
ca ſect. ſuam in bac parte 
appoſit. przd. Johan. perſcur. 
diQor. Dni. Reg. & Dnz. Reg. 
nunc hic ex aſſenſu ſuo adjudi- 
cat. & præd. Laurentius in 
miſericordia &c, | 


Blankard 
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Kent of four hnndzed Pounds, and the Defendant 


not bind the People of Jamaica, becauſe they Have no Re- 


Blankard verſus Galdy. 


DE Plaintiff was P2ovoſt-Warthal of Jamaica, and by 
certain Articles made between him and the Defen: 
dant, he 22 a Deputation of that Office to the De- 
fendant fo2 ſeven Pears and an Half, under the Pearly 
ve 
Bond fo2 the Perfozmance of the Agreement, and now an 
Action of Debt was bzought upon that Bond. 
The Defendant pleaded the Statute of E. 6. made a- 
gainf buying and ſelling of Offices, and averred that this 
Office concerned the AdminiCration of Juſtice in Jamaica, 
and that by Uertue of that Statute both the Bond and Ar: 
ticles were votd. 
The PlaintiE replied, That Jamaica was an Jfland inha: 
bited fozmerly by the Spaniards, and governed by their own 
Laws ever ſince the Conqueſt thereof by the Engliſh, and that 
the Execution of the ſaid Office only concerned the ſaid 
and, and the Jnhabitants thereof, &c. 

The Defendant rejoined and confeſſeth it to be a 
ed Nation, but that ever ſince the Conqueff thereof it was 
arcel of this Kingdom, and governed by the Laws of Eng- 
nd, and not by their own Laws, &c. 

The Plaintif demurred to the Rejoinder, and the De- 
fendant joined in Demurrer. 

This Caſe was argued in Trinity Term by the Counſel, 
who dꝛew the Pleadings ; and the only Queſtion was, Whe- 
ther the Laws of England were in Force in Jamaica: 

Jt was ſaid that Acts of Parliament made in England do 


pꝛeſentatives in our Parliaments; many Inſtances were 
given to maintain this Opinion, as, the Statute of 5 Eliz. 

ath no Fozce there, foz by that Law tis enacted, That no 
Servant would be retained without a Ceſtimonial, that the 


Auſtices hall aſſeſs theCUages of Servants, and that noPer- 


ſon tall exerciſe a Trade without being Appzentice foz 7 

Fears: Now if this ſhould be Law in Jamaica it would de- 
y all the Planters, 

The Statute of Uſury doth not bind them, koꝛ they allow 

5 _ wo the Loan of Money than what is permitted 


4 a Since 


—ͤä( [vy — — 
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n 


Since the Acquiſition of this Place it hath been taken 
Notice of by ſeveral Aas of Parliament. as, by 12 Car. 2. ,,c,... 
which is an Act fo2 pꝛohibiting planting Tobacco in Eng- cap. 26. 
land, where 'cis called a Colony and Plantation of this King- 
dom in America, and in 15 Car. 2. an Ac was made foz en- 
couragement of Trade; by which it was enacted, That no 
Commodity of the Gzowth of Europe ſhall be tranſpozted to 
the King 4 1 in America, but what ſhall be ſhip- 

d in England. , | 
* the Statute of 22 & 23 Car. 2. tig called an Engliſh Cap. 26. 
Plantation in America, which ſhews that the general Laws 
of the Realm do not extend to it, and therefoze this piace 
— 4 27 — in the Statute of Ed. 6. that Law 

no Foꝛce . | 
And koꝛ a further Pꝛoot᷑ of this matter the Earl of Derby's : And: 116, 
Caſe was menttoned which was thus : | 

King H. 4. had the lle of Man by Conqueft, and by Letters 
Patents he granted it to Sir John Stanly in Fee, in which 
Gant their was a Clauſe, That the ſaid iſle ſhould be go- 
verncd by the Common Law of England: Afterwards the 
Earl of Derby made a Conveyance thereof to Uſes, &c. and 
by his Laſt Will deviſed it, 8&c. and it was adjudged that 
none of the Jnhabitants there had any Yn nce in 
their Lands beſides the Earl and the Biſhop; foz being go⸗ 
verned by their own Laws, neither the Statute of Uſes o: 
of Wills, oz any other Act of the Parliament in England 
did bind them without expzeſs Mention thereof. | 


G Jn the next Place it was fad, this is not an 
Office, which concerns the Adminiſtration of Juſtice; it 
was compared to a Batilwick of an Pundzed, and as fuch 
the Sale thereof hath been adjudged not to be within the | 22 
Statute of Ed. 6. Beſides, tis not averred How, o2 fn what 3 
matter it concerned the Execution of Juice. 4 


Econtra. Jt was argued foz the Plaintis}, that in all 
Places there are ſome Methods and Rules of Govern- 
ment, and that after an abſolute Conguef, the Peo- 
ple are wholly at the Will of the Conqueroz, who may 
make new oz confirm their old Laws; but untin 
ſuch Laws are made, they wall not be governed by their 
own Laws; becauſe by the Conqueſt their P20 $ _ 
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loft, and their Government is diſlolved. and by Conlequence 
none of their Laws remain therefoze the Laws of the 
Conqueroꝛ muſt take Place; and tis very reaſonable that 
what they enjoy by his Permiſſion d ouid be ſubject to Hig 
Government and Laws. | 

But tis as unreaſonable that Engliſhmen ſhould loſe 
their Laws by a « onqueſt of a Nation, which Laws are 
their Birthꝛight. and which they carry with them where: 
ever they go: Fo2 if they ſhould, by the Conqueff of an 
Infidel Country, their Laws mutt remain, and the Eng. 
inc Laws muft be ſubject to thoſe of the Alchoran. 

But my Ld. Coke in Calvin's Caſe tells us by what Laws 
Kingdoms — by Conqueſt all be governed, where he 
makes a Difference as to that Purpoſe between a Chriſtian 
and Heathen Kingdom : Foz by the Conquelft of the one, their 
ontient Laws remain in Fozce till new Laws are made by 
the Conqueroz; but by the Conquett of the other, viz. by 
Chꝛiſtians, their Laws are whollp abzogated, becauſe the 
Laws of the Deathens are contrarp to thoſe of God. 

Do that it ſeems not to be a Dueftion now by 
Laws the Spaniards o: Natives ſhall be governed there: Foz 
their Country I panned by Engliſhmen, the Laws of 
England muſt take Place till the King ſhall think convenient 
to make any Alteration. | 

A Caſe the Pzoperty of the Soil is gained by the 

— 02 but the Dominion and Government thereof be: 
| gs to the Crown; and to p2ove that the Engliſh Laws 
are in Fozce there, this ſingle qnſtance was offered, vie. 

A Carit of Erroz did ie * * Judgment given in lre- 
land befoze that Kingdom governed by our Laws, 
which ſeems to be a parallel Caſe. Wu” * 
As to the Objection, that have no 
our Parliaments, it will ũgnił very little 
cauſe the Statute of Ed. 6. was made 
queft of the Auland, and therefoze the want 
tives can be no reaſon why 
koꝛe that Conqueſt ſhould not bind 

An Eogliſbman accuſed there of Theft is 
Jury, ſo are all Contracs to be tried by 
and not by the Laws of that Peathen 
ts part of the Common Law of 
are uſed there, what Reaſon can be given 
made here, ſhould not likewiſe be of Foꝛce there: 


2 


e 


2 — 
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But lis p ain that ſuch Statutes do bend there, koꝛ the 
4 of Limitations extends to all Contracts made in 
tha 2 acc. 

The Heptarchy was ſubducd by the King of the Weſt Sax- 
ons, who impoſed Laws upon the conquered Nation, ſome 

w. ereof have obtained erer lince, as like wife do thoſe Laws 
which were made by William called the Conqueroz, and it 
was a long Time befoze the People had any other Eſtablich⸗ 
ment. 

Jn 2 R. 3. all the Judges of England met in the Exchequer- , Rep 23 
Chamber to conſider whether the People in Ireland were 
hound by an Act of Parliament made in England; and they 
he d they were not es to ſuch Things which were done there: 

But that they were Subjects ot England, and what they did 
out of Ireland muſt be conkoꝛmable to the Laws of England. 

And fo2 this Reaſon'is not material whether Jamaica is 
part of England c2 not, ſo long as tis ſub jea to the Domi- 


nion thereof. 8 | | 
here are many Statutes which are not uſed 


'Tis true t 
there, as the Statutes of Uſury, and ol Labourers; but theſe 
are Laws not obſerved here; and therefoze "tis not to be 
objected that they do not bind in Jamaica. | 
(2,) Jt hath been urged in the next Place that tis not 
ſaid in what manner this Office did concern the Admini⸗ 
ſtration of Juſtices tis averred in the Pleading, that it did 
concern Juſtice, but tis never d ewed how oz in what 
manner. f 1 ; 
Jt was alſo ſaid, That ex vi Termini, this cannot be cal- 
led an Office, tis only a Gaoler ; but if that was admitted, 
tis fill within the Statute, foz no Gaoler is excepted out 


of the Act, but the Marchal of the King's Bench and the War: 
den of the Fleet. 2985 


Cur. The La ws by which the People were governed befdꝛe 
the Conqueſt of the Jfland, do bind them Ef new Laws 
are given, and Acts of Parliament made here ſince the 
Conqueft do not bind them, unleſs they are particularly 
named; the Reaſon is, becauſe tho a Conqueroz may make 
new Laws, 1 there is a Neceſſity that the fozmer ſhould 
be in Force new are obtained, and even then ſome of 
their old Cuſtoms may remain. 


By the Statute of 27 H. 8. Wales was united to England, 
yet ſome of their Cuſtoms ſtill remain; tis ſo likwiſe in 
ireland, which Nation, tho' conquered, yet ſtill retatned their 
old Cuftoms. as in the Caſe of Taniſtry : So that there may be 
a Part of the Poſſeſſtons of the Crown of England (as the Iſle 
of Man ig) and pet not govern 


ed by our Laws, 
5 


Any 
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And therefoze it was held. that Jamaica was not governed 
by the Laws cf England after the Conqueũ therecf, till new 
Laws were made; foz they had neither Sheriſt oꝛ Counties, 
they were only an Aſſembly of People which are not bound 
by our Laws, unleſs particularly mentioned, 

Jn Barbadoes all Fzeeholds are ſubjen to Debts, and are 
eſteemed as Chaftels, til] the Creditozs are ſatisfied, and 
then the Lands deſcend to the Heir; but the Law is other: 
wiſe here, which ews, that tho' that Jfland is Parcel of 
the Poſleſſions of England, yet tis not governed by the Laws 
made here, but by their own particular Laws and Cuſtoms; 
a_ fo: theſe R*aſons Judgment was given foz the Plain. 


D it was now moved in Arrect of Judgment, and 
Exception taken, was, That the Matter in Ditterence was 
referred to the Plaintiff hi{mſelf,who made an Award Sed non 
allocatur. And the Cate of Serjeant Hards was remembzed by 
Juſtice Dolben, (viz.) The Serjeant took a Hozſe from my 
Lozd of Canterbury's Batliff foz a Deodand, and the Arch- 

bi<op bzought his Action, and it coming to a Trial at 
the Alltzes in Kent. the Serjeant by Rule of Court, referred 
it to the Archbichop to ſet the Pꝛice of the Yozſe, which 
was done accozdingly s and the jeant afterwards mov- 
ed the Court to ſet alide the Award koz the Reaſon now of- 
fered; but it was denied by my Lozd Hale and per totam 


Matthew verſus Ollerton. 
an Award, and a Uerdict fo2 the Plaintift; 


Ebt 
and 


Robinſon werſus Watkyns. 


DE Return of a Habeas Corpus was, viz. That London 
1 was an antient City, and that there was a Cuſtom 
in the ſaid City, foz the Mapoz, Aldermen, &c. to make 
Ats of Common Council foz the better Government of 
the City; that the Cuffoms of London were confirm- 
ed by Act of Parliament; that the ſaid Mapoꝛz and 
. Adermen, &c. being inkoꝛmed that the Number of Hackney 
Coaches in London was greatly increaſed, and the Trade 
of the City thereby impaired, did ozder, That the Number 
of 2 Gould not exceed 400, and that none ſhould be —_ 


1 


=" 
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led aftetwards, but Stage-Coachegz that if any Perſon 
not licenſcd ſtood to bo hired, &c. the Offender ſhould fo2- 
keit 40 5. loꝛ every ſuch Offence, to be recovered by Action 
of Debt to be bzought by tie Chamberlain of the City; 
that befoze the Levying of the Plaint, whereupon the De- 
fendant was taken, he ſtood with an unlicenſed Coach in 
Cornhil to be Hired, per quod actio accrevit, &c. and that the 
Defendant was taken upon the ſatd Plaint, which is the 
Cauſe of his Jmpziſonment. | 
It was argued that this Act of Common Council was ille- 
I; Firſt, By conſidering the Nature and Extent of the Cu- 
om, and what Operation is made upon it by the Confir- 
mation in Parliament: Foz that gave no new oz farther 
Power, 02 any Thing moze than what they had befoze by 
the Cuſtom, whtch was confirmed but not enlarged. 
Acts of Common Council in London are no moze than By- 
Laws, they are founded upon their Cuſtoms uſed in the City; 
now they have no Cuſtom to warrant this By-Law, and there: 
foze tis void; foz it being made by a Cozpozation foz a pꝛi⸗ : 
vate End, it muff Have a Cuſtom to ſuppozt it: But if it 5 Rep. 63. 
had been foz a publick Good, as fo2 repairing of an Digh- 
way. &c. then it might have been well without a Cuſtom. 
Then as to the Reffraining part of this Law tis void, 
becauſe tis again the Liberty of the Subject to be hin- 
dered in his lawful Occupation, and ſo it was adjudged in 11 Rep. 54- 
the Tafloz of Ipſwick's Caſe. 
Jn the Caſe of Norris and Stupes, the Queſtion was, It tov. 211. 
a Town Coꝛpoꝛate having no Pzeſcription to exclude others, Roll. Abr. 
could by any particular Pzivilege make a Law to obſtruct —uf 
all Perſons from uſing of a Trade there, having not been 17 
Apprentices in the Town 2 This ſeemed to be againſt the ge: 
neral Liberties of the People z and therefoze of no Foꝛce 
to bind Strangers acting within the Liberties of the Place 
— to ſuch Law ; but it did not receive any Determi⸗ 


nation. 

King Ed. 3. by Letters Patents confirmed in Parliament. 
gave Power to the Mayoz and Commonalty of London to 
make By-Laws foz the better Regulating of the City, and 
they made a Law, that no Carman would go into the 1 Roll. Abt. 
City without Leave of the Mardens of a particular Yoſpf- 364 pl. 5- 
tal under a certain Penalty, and this was held void, be⸗ 
cauſe it reſtrained Men from uling of their Trades, and 
was in the Nature of a Monopoly. 

Tis true, in 32 Eliz. an Action of Debt was bꝛought in 
London, grounded upon an Act of Common Council, viz. That 
if any Citizen, Freeman, 8 Stranger within the ud 
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8 Rep. 126. 


City wall oſter Bꝛoad Cloath to Sale there befoze tis bꝛought 
to Blackwell hall to be viewed, That he mall foꝛfeit & s. 8. d. fe: 
every Cloath, and this was held a good Law to bind 
Strangers; but the Keaſon of that Judgment can have 
no Influence npon this Caſe, becauſe that was a good Law 
made to p2event Frauds in ſelling of Cloath not vendible - 
Beſides, it was teld that they had a Power by their Cu- 
ſtom to make ſuch a Law, which is wanting here; and 
theretoꝛe it was pꝛayed that no Procedendo might be awarded, 


Econtra. The general Queſtion is, Whethcr tis lawfui 
to reſtrain the Number of Hackney-Coaches in London by 
Act of Common Council, which was admitted to be no moze 
w_ 4 By-Law? And it was a1gued that this By-Law wag 

u 


Firſt, Jt was inliſted that a By- Law ma 


v be good in part, 
and void foz the reſt, and that tho' there was no particular 
Cuſtom to ſuppozt thi 


S Law. yet it was good as founded 
upon the general Cuſtom of London to ſupply all Defeas of 
godd Government within the City. | | 
The Cuſtoms of that City are very antient, and have 
been greatly regarded in the Courts of Juſtice, t 


| hey Have 
far from being confrued to refrain Trade within 


their Liberties ; that they have been allowed even againſt 
Common Rig , and againf the Rules of Law: As, a Cu- 
tom to a a Man foz Debt befoze it. becomes payable; 
this hath been held good, foz tis to make the Defendant 
find better Suretties. 

All By-Laws made fas a publick Good, are juſtifiable, 
fo: as ſuch they can be no Burden to the People: *Tis true, 
where they are made foz pzivate Ends, 02 fo: Gain, tis o- 
therwiſe: but that is not this Caſe, becauſe by this Law 
no p2ivate Benefit can accrew to the City; tis a Law 
made to p:event a publick Nuſance; and this was the Rea- 
ſon of the Judgment in Hayward and Pain's Caſe, which 
was a By-Law to reſtrain the Carmen from going into the 
City without a Licence from the (Wardens of a particular 
Doſptital, becauſe it was a Law which had no Reſpect to a 
publick Good, but to the Pzofit of the Hoſpital. 
But foz an Authozity which comes near the Caſe in Que⸗ 


o 
s 


tion, this was cited; viz. a By-Law was made in London, 
That there ſhould be but 420 Carts let to hire under penal⸗ 
ty of 408. foz every one above that Number, to be paid by 
the OWNER: ow this was a Law made in Reſtraint of 
8 "awful Employment, vet it was held to be good: F Yr 0 
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tte Number ſhould not be reſtraincd it might pꝛove a Nu- 
ſance by ſtopping up tye Streets, and by hindzing the Paſ: 
ſages. | * 
It hath been objected, That theſe are different Caſes, be- 
cauſe ſuch By-Laws which have been held good habe deen 
founded upon Cuſtom; but no Cuftom can extend to Coa- 
ches which have been newly ſet up. k 

But what Keaſon can be given why a By-Law ould not Roll. Aut. 
be good. which is founded upon a general Cuſtom to ſup⸗ 365, 
ply all Defens of fozmer Laws? a b. pl. 

Many Inſtances map be given where fueh By-Laws have 1 ns 
been held good, viz. A By-Law made in London, That none: 
hail make oz uſe a Hot-preſs there was held good. as found 2 Bl ont. 
ed upon the general Cuſtom; ſo are all the By-Laws made 177. 
2 — — them from ſtanding in certain 

8 un . | 

It cannot be objected, That this is a Law to licence a 8 ep. 
Auſance, becauſe the City hath adjudged 406 Coaches to 24 
be a convenient Number ; neither can tit be ſad to be a Mo. => © 
nopoly, becauſe tis only a Reffraint of Perſons beyona ſuch *** 
aNumber to exerciſe an Emp ent in a pa r Place, Et 
which was always allowed to be good. OM | 

Neither can it with any Reaſon be objects 14 the 
Authozity of the Mao and Aldermen fo ma $ By-Law, 
viz. That Hackney-Coaches habe been regulated by a * ta; 14 Car. 2. 
tute-Law, which had made it needleſs if it could be done ap. 2. 
by a By-Law ; becauſe Acts of Parliament habe been made in 
Confirmation of the Common Law, ſo that Things tho' good 
in themſelves may have Dccaſion to be ſuppozted by the Le- 
giſlatibe Power. 


And laſtly, foꝛ a late Authozity the Caſe of Gavel and Taf- 
ker was cited, which was a By-Law to refrain Carts to _P 
a Number as ſhould be licenied by the Company of Wood- 
mongers ; and this was adjudged in the Common Pleas, Anno 
2 Jac. 2. to be a good Law, which Judgment was affirmed 
in the Exchequer Chamber. Adjornatur. 


n 


Pitman 


» 
— 


230 


Mich. 5 W. & M. in B. R. 1693 


— — 


Pitman verſus Bidlecombe. 


Der upon Bond, the Condition thereof was, That 
if the Defendant call pay all ſuch Charges as hall 
appear to be due to John Willis (who was Attoꝛnep fo: the 
1 in pꝛolſecuting the Defendant at his Suit, That 

en, &c. 

The Defendant pleaded, That it did not appear w 
was due to the Attozney, &c. _at 
The Plaintiff replied, That 9 l. was due to the ſaid At. 
"a of which the Defendant had Notice but had not paid 


The Defendant rejoined, That it did not appear what 

was due, 8c. and traverſed that he had Notice thereof. Upon 
Demurrer Judgment was given fo2 the Plaintiff, becauſe 

March 108, the Attozney was a Stranger to the Action, and the De⸗ 

u Au. kendant ought to take Notice at his Peril whot was due to 

1 

467. 


— * — and ſo it was adjudged in the Caſe of Dewel 
a 

'Tis true, where the Matter falls under the Cognizance 
of the Plaintiff himſelf, there he ought to give the Defen- 
dant Notice; as an Aſſumpſit to pay fo2 Part of the Goods af: 
ter the Rate the Plaintiff Gould ſell the reſt; there Notice 
mult be given both of the Sale and Pꝛice; but that is not 
like this Caſe. 


Hob. 51. 


5 | Brunſdale 


1 — ET * 
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Salter verſus Brunſden. 


Wil /. icholaus Salter queritur 
An Acli- de Johanne Brunſden & 
ble Kane Johanne Kite in Cuſtod. Mar. 
of Difreſ- &c. de eo quod ipſi decimo 
err ſexto die Septembris Anno 


% Domini 1691. apud Sc. in 
. Com. præd. vi & armis &c. 


» Kent bona & tatalla videlicet qua- 
5 dur. draginta quarteria hordei ip- 
ſius Nicholai ad valentiam 
quadraginta librarum adtunc 
& ibidem invent' nomine di- 
ſtrictionis pro redditu per ip- 
ſum Nicholaum prefat. J 
hanni Brunſden ſuper dimi 
onem Meſſuagii & quarundem 
terrarum eidem Nicholao per 
ipſum Johannem Brunſden 
 antetunc fa&.debit. & in aretro 
fore ſuppoſit. & pretenſ. co- 
lore cujuſdam Actus parlia- 
menti in hnjufmodi caſu nu- 
per edit. & proviſ. ceper. & 
diſtrixer. & bona & catalla il- 
la fic diſtri. adtune & ibide 
detinuer. 


bris Anno Domini 1691. ſu- 
pradĩcto præd. bona & tatalla 
colore actus ill. vendider. 


rum & catallorum præd. aut 
tempore venditionis eorundem 
nullus redditus per ipſum Ni- 
cholaum eidem Johan. Brunſ- 
den debit. aut in aretro fait & 
alia enormia eidem Nicholao 
adtunc & ibidem intuler con- 


tra pacem dict. Domini Regis 
& Dominæ Reginæ nunc & 
contra formam ſtatuti in hu- 
juſmodi caſu edit. & provi. 
unde dicit quod deteriorat. eſt 
& dampnum habet ad valen- 
tiam Centum librar. Et inde 
produc. ſeddam &c. 


Et modo ad hunc diem ſci. o D. 
diem Veneris prox. poſt Craſt. fend: 
ſenct. Trinitatis iſto eodem Pd: wr 
Termino uſque quem diem 75917 
. Johannes Brunſdem & 7Fade- 
1d bllom pred. incerloquend, 2, 

illam in 
& tunc ad reſpondend. 
ram Domino Rege & Domi- 
na Regina apud Weſtm. ven. 
tam præd. Nicholaus Salter per 
Attorn. ſuum præd. quam 
przd. Johannes Kite per An- 
tonlum Ettrick Attorn. ſuum 
Et idem Johannes Kite de- 
fend. vim & injuriam quando 
&c. Et dicit quod 1 non 
eſt inde culpabilis Et de hoc 
ponit ſe ſuper patriam Et 
pred. Nicholaus ſimiliter &c. 


Et pred. Joh 


annes Branſden 
ad eundem diem licet ſolemp- 
niter exact. non ven. nec ali- 
quid dicit in barram five 

ræcluſion. action. predict. 
ipſius Nicholai per quod idem 
Nicholaus reman. inde verſus 
eundem Johannem Brunſden 
indefenſ.&c. ob qd. conſiderat. 
eſt qd. præd. Nicholaus dam- 
na 
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na ſua verſus præfat. Johan. 
Brunſden occaſione tranſgr. 
przd. recuperare debeat ſed 
quia Cur. dict. Dni. Regis & 
Dnz. Reginz nunc hic incog- 
nit.exiſt. quz damna idem Ni- 
cholaus occaſione tranſgr. 
præd. per præd. Johan. Brunſ- 
den ut præfertur fact. ſuſtinu- 
it Ideo tam ad triand. exit. 


rend. quæ damna pred. Nich. 
occaſione tranſgr. præd. per 
præfat. Johannem Brunſden 
ut præfertur fact. ſuſtinuit ven. 
inde Jur. coram Dno. Rege & 
Dna. Regina apud Weſtm. die 
Mercurii prox. poſt tres ſepti- 
manas ſanctæ Trinitatis Et qui 
nec & c. ad recogn. &c. Quia 
tam, &c. Idem dies dat. eſt 


præd. inter præd. Nicholaum 
& 1 Kite ſu- 
perius junct. quam ad inqui- 


tam præfat. Nicholao quam 
præfat. Johanni Kite ibidem 
&c. 


This was an Action bzought upon an Act of Parlia- 
ment lately made, empowering the Landloꝛd to make 
Sale of Goods diſtrained foꝛ Rent after a certain Time 
therein limited in which Act there is a P2oviſo (viz. 
That in caſe a Diſtreſs or Sale ſhall be made for Rent (by Co- 
lour of that Act) pretended to be due, where in Truth no 
Rent is in arrear, &c. to the Perſon diſtraining, that the Owner 
of the Goods ſhall have an Action of Treſpals to recover dou- 
ble the Value. 


was now moved in Arreft of that Judgment, and the 


Reaſon offered was, Chat there mult be a Leſſoꝛ andLeſ- 


ſee to being this Caſe to be within the Act, and that 


ik there is no Demiſe, the Act gives no Remedy. becauſe 


tis erpzelly declared therein, viz. That where Goods ſhall 
be diſtrained for Rent reſerved, and due upon any Demiſe, 
Lok, A by &c. the Perſon diſtraining may ſell 
Co 

Now there is no Demiſe ſufficiently ſet fozth in this 
Declaration, neither is it ſaid, That the Goods were 
diſtrained koꝛ Rent arrear; but that they were taken 
nomine diſtrictionis, which is not a good Averment that 
they were diſtrained. | 

But the Court held the Declaration to be good. 


A 


Rex 


The Plaintif had a Judgment by Default, and it 


rn 
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Rex & Regina verſus St. Fohn's College. 


the Statute of 1 W. & M. made fo: the Abꝛogating of 
the Oaths of Allegiance and Supzemacy, and appotnt- 
ing of other Daths, 'tis enacted, That if any Governour, 
Dead 02 Fellow of any College oz Pall in either of the Unt- 
verſities ſhall neglect oz refuſe to take the Oaths thereby ap- 
pointed, foz {ir Months after primo Auguſti, and befoze ſuch 
Perſon 02 Perſons as by any Act or Acts are authorized and 
impowered to tender the abrogated Oaths, &c. that then the Go- 
vernment oz Fellowſhip of every Perſon ſo neglecting 02 re- 
fuſing, wall be void, 
Tue abzogated Daths were enjoyned by the Statute of 

25 Car. 2. to be taken by all Perſons in Office, either in the Cap. 2 

Court of Chancery Bench, or Quarter-Seffions for the 


„or King's 
County where he or they ſhall inhabit. 


Several Fellows of SF. John's College in Cambridge had 
not taken the Daths purſuant to the Statute of anno 1 W. 
& M. and thereupon a Mandamus ffſued out of this Court. 
directed to Hu Gower, who was Head of the ſaid Col- 
lege, and to the Fellows and Matters there. ſetting fozth 
the laid Act, and that ſueh Fellows had not taken the Oaths, 
and that ficut informamur they fl continue in the quiet En: 
joyment of their Fellowſhips ; therefoze by this Writ they 
were commanded to amobe them; but tis not ſaid vel cau- 

ſam nobis ſignificetis. 2 Ba 

The Return to which Mandamus was (viz.) the &tatute 
of 25 Ed. 3. whereby tis enacted, that none Gall be put out Cap. 4: 
of his Freehold, unleſs he be duly brought in to anſwer 
and be fozejudged by the Courſe of the Law; and Iſkewiſe 
the Statute of 28 Ed. 3. That no Man Gall be put out of 
his Lands oz Tenements, withont being bꝛought ro anſwer c. p. ;. 
by due Pzoceſs of Law. that the twenty Perſons mention- 
ed in the TUrit were, Anno primo W. & M. ſwozn fellows 
of the ſaid College, and were ſeized of a Freehold in their 
Fellowſhips, and that ſince the making of that Statute they 
were not bꝛought to any Trial, &c. 

Then it was returned, quod in nullo modo conſtat, that t 
had not taken the ſaid Oaths. 

Jt was further ſet fozth, That the College was founded 
by Margaret Counteſs of Richmond, That the Biſhop of Ely 
kor the T:me being, was by the Laws of the Foundzeſs a 
pointed Viſitor : Chat by * particular Statutes wy l 
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College which were recited in the Return) tis pꝛovided, that 

fo2 great Crimes the Maſter, by the Conſent of the Senjo; 

Fellows, upon Examination and Enquiry, may pꝛoced to 

2 _— and that they cannot expel foz any other 
auſe, 

This Return was not ſubſcribed by any Perſon, neither 
was the Common Seal of the College affixed to it, which 
(as it was inſiſted on) ought to be done, becauſe without 
it non conſtat de perſona againit whom to bzing an Action if the 
Return Gould be falſe ; but it was held that the Seal wag 
not material, becauſe the Writ was directed to the Dead of 
the Eollege by Name, e he is the Perſon who is to 
make the Return, and by Conſequence againſt whom the 
Action will lie, if it is falſe. 

Thofe who argued againff the Writ held, 

88 Chat — was Ls ry — 18 ave! Law. 

2.) Admitting good, then er re: 
turned is a ſufficient Excuſe. | | 
As to the firſt Point; a Mandamus bath always been a 
* —— to thoſe who —＋ ew ier 
. , eſpecta * where | grieve couid not ma n 

an Afſize ; ſuch Mrits are called by ir Edward Coke, in 

Calvin's Caſe, Brevia mandatoria remedialia z and they have of- 

ten been allowed to reſtoze Men to Places of which they 

152. habe been diſpoſſeſſed, * rather than to turn them to Actions 
on the Caſe to be recompenſed by a Jury in Damages, 

Therefoze the 1 CR of this mandatozy Writ is 
to reſtoꝛe and keep in their ſeveral Places and Em- 
11 and not to diſplace them; but this now bzought, 

s fo far from being a Remedial Writ, that tis very miſchie⸗ 
vous to the Parties, ko? tis to remove them, which is di- 
rectly contrary to the Nature of the Writ, and to the Opi- 
5 Bulſt 22. Mom of the Court in Shuttleworth's Eaſe, 11 Jac. where it 
was held, That a Mandamus was only to be allowed in Ca- 
ſes of Reſtitution, where there have been bad and undue 

Bemovals. a 
Chis Court hath been always very careful in granting 
theſe Writs, eſpecially where no Pzecedent (as in this Caſi) 
Sid. 107. Can be p2oduced to warrant it; and therefoze it was denied 
to de granted to make a Man free of a Eozpozation, who 
had ſerved an Appꝛenticeſhip there, tho the Court held it 
Sia. very reaſonable that the Perſon ould have his Freedom; 
433. and it was likewiſe" demed to the Spiritual Court, who 
- refuſed to deliver a Will to the Heir after it was pꝛobed in 
common Foꝛm, without a definitibe Sentence; and the 
Reaſon 
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Keaſon in both Caſes was, becauſe no Pzecedent could be 


che wed, that ever a Remedial Writ was granted in ſuch Mat⸗ Plowd. 262. 


ters; and if no Pzecedent, then there can be no ſuch Law. =. 
'Cts admitted by this TUrtt it ſelf, as well as by the Re- 
turn, that the Partics had a Freehold in their Fellowwip; 
and if the Law is moze favourable in any one Thing than 
in another 'tis in the Caſe of a Freehold; and therefo:e . 
was Magna Charta made to pꝛeſerve the due Courſe of the 
Common Law to which every Engliſh Man hath a native 
Right; but this Crit doth not 1 that Right. 
but doth ſubvert the very Courſe of the Law which favours 
every Man's Poſſeſſion ; tis to turn People out of their 
Freehold, who are no Parties to the Writ; tis to puniſh 
a Man without being heard, and tis to execute 4 Yudg- 
ment when tt doth not appear that any Judgment was gi⸗ 
ven; but ſicut informamur, which is a Sutigxe${on of per. 
ſons unknown againft the Properties of Wen, and was 


never pet allowed. | 
The Law is fo very careful that s ſhall not be 
diſpoſſeſſed befoze they are heard, that Parties, oz Pzibſes 
to a Recozd (as an Heir oz Executoz) ſhall not have an Acti⸗ 
on of Debt upon a Judgment in & perſonal Action, oz a 


Scire Facias in a real Action to have Execution, till after the 


habe an Oppoztunity to be Heard what they can ſay to de- 
fend their Poſſeſſions ;; and this, pꝛobabiy was the Reaſon 
of making the Statute agaifiit fozcible Entries; foz tho 
a Man is in Poſſeſſion by an tllegal Title, pet he wall 
not be turned out befoze he is heard. 

But here a Poſſeſſion is endeaboured to be removed by 
a Suggeſtion oz Jnfozmation without an Anquiliction by a 
Jury, which is againft the known Uules of Law, and er- 
pꝛelly againſt theſe Statutes ſet fozth in the Return. 

Jt had been much better if the Crit had commanded 
them generally to put the Law of 1 W. & M. in Execution; 
but as this Caſe is, tis like a Mandamus to an inferioz 
Court, commanding them to gibe Judgment parte inaudica 
altera. which would be very unjult. tho'the Patty foz whom 
the Judgment was given had a Right. | | 
But this Method of Pꝛoceeding was never intended by 
the Act of 1 W. & M. fo: by that Law thefe Perſons are 
only diſabled to hold their Fellowſhips which are made void, 
but the Conſequences thereof are left to the oꝛdinary Me⸗ 
thods of the Law. | 

Thoſe who have any Eccleſtaſtical Benefice are likewiſe 
dep2ived by this Act, if they refuſe o2 neglect to take the 
Oaths beyond the Time therein limited, but it doth not di- 

Is rect 


Pear and Day, that the Defendants may be called in and : 1a 471. 
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rect the Patrons to pꝛeſent after ſuch Depzivation; and no 
Man will ſay that a Mandamus doth Le to a Patron fo? that 
urpoſe ; this would be feſtinum Remedium; and pet if a Per: 
on p2eſented to a Benefice, refuſeth to read the 39 Articles, 
o2 cometh in by Stmony, his Living is as abſolutely void 
as theſe Fellowſhips. 
It this would be admitted to be Law, how eaſy would 
it be to diſplace the Officers of any Cozpozation by ſuch 
Warits ? fo: tis but ſuggeſting an Offence, and the Bu: 
neſs is done, the Conſequences whereof would be ſo fatal, 
that it would out-do the late Quo warranto's, foꝛ there the 
Parties had Liberty to come in and plead. 
In this Caſe the Defendants cannot claim to be heard 
by the Dead of the College and the other Fellows, becauſe 


no ſuch Thing is commanded by the Writ, but abſolutely 
2 turn them out ; and it the 
ne 


| Walter had Power to era» 
this Matter, it cannot be upon Dath ; foz he hath 
no Authoꝛity to adminiſter it, neither doth the Writ men⸗ 
tion that he and the Fellows have Power to remove theſe 
Perſons. which ought to have been alledged. 

Now if the Suggeſtion in the Mrit would be falſe, and 
the fellows thereupon turned out, they Have no legal Re- 
medy to be reſtoꝛed again; foz they cannot have a Mandamus; 
and an Appeal will not lie, becauſe there is a local and p2o- 
per Viſitor ; neither will an Ali ze lie, becauſe tis not a ſole 
Cozpozation; neither can an Action on the Caſe be bzought 
againſt Dz. Gower, becauſe what He hath done, is by the 
King's Command in the CUrit, which is a ſufficient Au- 
thozity to julifie him. | 

The Reaſon of granting theſe remedial Mrits, is fo: 
Want of other Means of doing Right to injured Perſons, 
but here can be no Pzetence of a Failure of Jultice, becauſe 
the College is ſubject to a Viſicor who hath Power to erecute 
the Laws of the Founder ; and therefoze a Mandamus will 
not lie: Jt hath been denied to reſtoze a Fellow of a Col: 
lege upon undue Expullion ; and if ſo, no Keaſon can be 
given why it would be allowed to cxpel one who is not well 
admitted to a Fellowſhip, oꝛ unduly continued after a good 


Admiſſion. 
This is the p2oper Wozk of the Viſitor, and not of this 


Court; foz the College is ſubject ad aliud examen, therefoze the 
Writ ought to have been directed to him who hath Power 
of examining and cozrecting the Fellows, and litewiſe of 
executing the Powers in this Act. 
Tf therefoze this is a Remedial Writ, and no Pꝛecedent can 
be pꝛoduced where it bath been granted to expel a 
I u 
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but always to reſtoze them; if it will not lie where there 
is a local and pꝛoper Viſitor ; if the Law ſo far favours a 
Freehold that no Man ſhall be diſpoſſeſſed thereof by a bare 
— * -- Hana a Trial, then this Writ now bought 
uſt CAA * : 
"Tis no Objection to ſay, that this Court hath granted 
a Mandamus to abate a Nuſance without a Trial ; tis true, 
it hath bcen done, but then the Fact hath been made cer- 
tain either by Matter of Kecozd, oz by a Uiew o2 Pzeſent- 


men of a Gꝛand Jury; ſo it was in Jacob Hall's Caſe, who 


s pꝛeſented by the Jury fo2 a Nuſance in the Digh-way, 
— it was at Charing. Gl in the Aiew of the Juſtices com: 
ing to Weſtminſter-Hall. 

'Tis true alſo, that this Court hath Power to fozm Writs 
to compel the Execution of Acts of Parliament, but ſo as 
always to take care to pꝛeſerve the Rules of the Common 
Law. 


oe Point.) Admitting this Writ to be good, then the Mat⸗ 
returned is a ſufficient Excuſe, 


The Return begins with the Statute of 25 Ed. 3. That no 
Man ſhall be tu out of his Frechold but per legea terre, viz. by 
due Pꝛoceſs of Law, which is the ſame Ching; and this 
muſt be (accoꝛding to my Lozd Coke) by Indictment oz Pre- 
ſentment of good and lawful Men, which was not done in 
this Eaſe, and therefoze again Law; fo: this Statute is 
declaratozy of the antient Common Law. 


} 


is true, the Statute of 11 H. 7. was made directl 4 Cap. 5 


gainſt this antient Law, which gives Power to Juſtices 
fiſe or of the Peace upon a bare Information to judge Offences with- 
out the Preſentment of a Jury ; by which Law this Nation ſuf- 
fered many Oppzeſſions foz the Space of eight Pears, and 
therefoze Anno 1 H. 8. that Statute was repealed. 

Next tis returned, That it doth not appear to them that 
the Fellows had not taken the Paths, and this may be very 


true; foz by the Act of 1 W. & M. they are enjoined to be .. 


taken befoze ſuch Perſon 02 Perſons, who by any fozmer 
Law were impowered to tender the abꝛogated Paths; now 
the Fellows of Colleges were not obliged to take the Path 
of Supzemacr in any Place by any other Ac than that of 
7 Jac. Which appoints it to be taken in the Halls of their 


reſpective Colleges; pet this Statute was made foz their 


Eaſe; there are no negative Moꝛds in it to puniſh them if 
taken elſewhere ; and being a penal Law, tis well fulfilled 


if they take the Oaths in any other Place befoze a pꝛoper 


Perſon 


p- 6. 
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thers to ſe 


aà Method in all its Pꝛoceedin 


7? 
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Perſon who hath Authozity to adminiſter the ſame; and 
therefoze ſince they may be taken in many Places it may 
not appear to thoſe who made this Return that they were 
not taken in ſome of theſe Places; and if it doth not lie in 
their Knowledge, then Jgnozance will be a good Excute. 
There is no Act of Parliament which enjoins the Head 
of a College to tender, oꝛ the Fellows to take the Oaths be⸗ 
foze him; foz by the Statute of 5 Eliz. G:aduates in 
the Univerſities are appointed to take the Oaths in an open 
lace. befoze a convenient Aſſembly to witneſs it. oz befoze 
uch Perſons who have Authozity by common Uſe to ad. 
mit them to any Degree: Now tis not the Head of a Houte, 
but the Convocation which admits to Degrees in the Uni. 
verſities, and there they ought to take the Oaths either in 
the King's Bench, oꝛ at the Quarter Seſſions, &c. 
But admitting they are found to take the Oaths in the 
College-Hall. yet the Maſter and Scholars are not bound 
by the Act to be pꝛeſent, neither is the Maſter at his Peril 
to make any Entry 02 Memorandum of it. | 
have a local Viſitor who hath 


having 
the Vi 


as by the pꝛibate Laws of the College, 
De hath a peculiar and legal Power excluſive of all o- 
e that thoſe Perſons where he is Utſito? do confozm 
ws of the Land, and fbat none be contimurd 
thoſe who are truly Fellows of the College: $0 
Fac ſuggeſted in this Writ is true, then they 
lows ; if fo, the Uriſitoz, and not this Court, n 


But if a 


Mandamus will Lie, 4Þz. Attorney is too early in 


_ bringing this, becauſe it doth not appear that the Viſitor 


was obtructed to make his Uiſitation, oz that Application 
had been made to Him fo2 that Purpoſe, and that he retuſed 
to come; 02 that his Power was too weak; and this makes 
the Caſe moze ertraozdinary, becauſe the Law requires 

U its „and depꝛives no Man of 
that Authoꝛity which he lawfully hath ; and therefoze where 
it gives an Appeal tothe Seſſions, the Matter is never begun 
oꝛiginally there, foz that would be to depꝛive the Juttices 

i a I 
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of the Peace of their legal Jurisdicion ; ſo l. ne wiſe a Writ 
of Erro2 out of Ireland to the Parliament here. is n ver al- 
lowed qr - Matter hath firft received the Judgment of 
B. K. in Ireland. 
And laſtly they return they Have not Power to expel but 
fo: great Erimts mentioned in the Statutes of Col- 
jege , ſo that if they have any Power it muſt be either by 
P:eſrription oꝛ Charter; they cannot have it by Preſcripti- 
on, becauſe the College was founded within Time of Me⸗ 


ranted by their Statutes. | 
Ho that if theſe Perſons are expelled from their Free- 
holds it muſt be done by thoſe who habe no Power, and de- 
foze they are called to anſwer the Fact of which they are ac- 
cuſed, and likewiſe befoze they are tried per judicium parĩum 
vel per legem terrz, &c. fo which Reaſons it was pzayed, 
That no peremptozy Mandamus might go. | 


Econtra. The Writ is good, and t oceedi ere⸗ 
on are legal foz theſe Kealons, _ 2 


19 From the Law it ſelf and the matter u 
1 8 datter upon 


which 


The Act of 1 W. & M. is a Law made foz acknowledging 
the Right and Sovereignty of their Dajefties ; tis 
by enacted, That all Perſons wall be obliged to take the 

, &c. Cis a made fo2 the Security of the Go- 
dernment, and fo2 ſuſpending of the Perſons and making 
of their Places void who refule to give Obedience tb it. 

The open Hall of the College is the place appointed by 
the Starute of 1 Jac. therefoze they who made the een. 
cannot be ignoꝛant of the Ne - tis an Offence in thoſe 
who have the Government of the College fo ſuffer to 
enjoy their Fellowfhips who have not taken the Oaths, and 
tis a weak Excuſe to fay, That they had no Notice of this 
Matter; foz the Act doth 
amination, neither are thoſe Perſons to any Notice 
ven of their Duty; the Dtatute is ſu Notice, and 
the Neglect cf that Duty incurs a Foꝛfeiture. FR 
Tis a Bꝛeach ofthe Law, and of the Peace of the Govern- 
ment, tis an Encouragement to ill Men to contemn An: 
thozity ; and tis fo: theſe Reaſons that a Mandamus ig good, 
fo2 the Offenders do as much as in them is to undermine 
the Government, and do deſpiſe the aisdom and Autho- 
rity of a Parliament. 2) Th 

2. e 


mo2y ; and they have it not by Charter, becauſe not war- 


not put it under any fozmal Ex- 


— 


— — — 


reren 
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) The Court of King's Bench hath a ſnficient Authoꝛi⸗ 
ty to ſee this Law put in Execution, fo2 the King havi 
an erecutive Power in him koꝛ that Purpoſe Hath tra 
mitted the ſame in a moze ſpecial Manner to B. R. foz the 
P2eſervation of Right and Juſtice; and therefoze this 
Court hath a Sovereign Jurisdiction to cozrect all Patterg 
tending to the Bꝛeach of the Peace, which is applicable to 
this Offence, and the Remedy now deſired is p2oper. 

It was never pet doubted but that this Court might re. 
move all common Nulances, oz any Thing done to the Þze. 
judice of the Publick, and certainly a greater Nuſance to 
the Government cannot be than foz theſe Perſons to con: 
tinue in the Enjoyment of their Fellowſbips in Oppoſition 
to the Laws, and contrary to a poſitive Statute which 
hath made this Place void. 
Anno 19 R. 2. a Crit was directed to the Chancelloz of 

expel Lollards, and particularly a Man mentioned 
in that Writ; ſo that it was then allowed to remove an ill 
Man, and it was obeyed by the Univerſities ; and th:s may 
be an Anſwer to that Objection made by the Counſel on the 
other Side, that a Pandatozy CUrit hath been ofcen grant- 
ed to reſtore, but never to turn a Man out of his Freehold. 
As to that part of the Return which ſets fozth the Sta- 
tutes of Ed. 3. tis in the Nature of a Demurrer, by which 
they would diſpute the Jurisdictton of this Court to grant 
the Crit, tis to deny the Statute of 1 W. &. M. to be an 
Act of Parliament, oꝛ that tie Lex terræ; but tis by this 
Law that the Avoidance is made, and if a Mandamus will 
lie to reſtoꝛe a Man to a Place of which he is diſpoſſeſſed, 
it will lie as well to turn out ſuch who are actually depꝛi⸗ 
ved by the Law of the Land, and in ſuch Caſe it would be 
to no Purpoſe to cali them in to anſwer, oꝛ to have a Trial 
per judicium parium : foz the Act it ſelf is a ſufficient Convi- 
tion, of which they are bound to take Notice. | 

Then as to the Return of the viſitatozial Power, viz. 
that foz that Reaſon a Mandamus would not ite, it was ſaid, 
That it hath been often ſettled to the contrary. 

'Tis true, where local Statutes are made to puniſh Of- 
fences, ſuch are pꝛoperly cognizable by the Uiſito2, and this 
Court doth not uſually interpoſe ; but this is an Offence 
made by Act of Parliament. which neither the Uiſitoz, 02 
— oz Fellows of this College are proper Judges to 

etermine. 


4 'Tis 


. 
r — 
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'Tis objccted. That this is a peremptozy Crit, command- 
ing the Thing to be done without taping, vel cauſam nobis 
ſignificetis, &c. but tis ſaid that theſe Perſons Had not taken 
tue Oaths, ſicut informamur, and there are ſeveral Pzecedents 
to warrant this Foꝛm, but none were mentioned. 


Curia. This Statute of x W. & M. hath a Reference to 
that of 7 Jacobi, the one appoints the Oaths to be taken befoze 
ſuch Perſons, who by any Act were authoztzed to tender 
the Oaths of Alleigance now abzogated, and dy the other 
the Fellows of Colleges quatenus Fellows are obliged to take 
them in the open Hall, befoze the Pzeſident; and therefoze 
the Mempers mult and ought to take Notice of ſuch publik 
fo ram? be lain e  peemptore Wire ects 

This can taken to be a , 
it ſets fozth the Fact ſicut informamur, which Moꝛds mult 
go to the whole, and ſuch a Confkrucion muſt be made 
when the Crit is grounded upon a Suggestion as this is, 
but when upon a Judgment, then tis otherwiſe. 

The Viſitor is made dy the Founder, and is the pz 
Judge of the private Laws of the College ; he is to determ 
Offences againft thoſe Laws. But where the Law of 
the Land fs diſobeyed this Court will take Notice thereof 
notwithſtanding the Utſitoz, and in this Caſe the pꝛoper 
Way ro put it in Execution is by this Writ of Mandamus. 


Waples ver ſau Baſſet. 


oight againf 
and Boar, and 


Special Action upon the Cate was 
the Defendaut foz not keeping of a 


A 


pal 


upon a Demurrer to the Declaration theſe Exceptions were 


taken to it. viz. he did not ſet fo:th that the Defendant was 
obliged to keep them either by Cuſtom, Preſcription, oz other- 
wiſe ; neither hath he alledged any particular Loſs oz Da- 


mage by his Cattle not encreaſing, 0: that the Defendant be- Roll Abs. 
ing Rectoz of a Church ought to find a Boar in Conũderati⸗ 105, 


on of paying of him Tithes; toꝛ which Reaſons the De- Je. 


11 pearſon 


rlaration was held ill. | . 355. 


— 


—————_——_ 
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Pearſon verſus Garrett. 


Tris. 5 Willielmi & Mariz, Rot. 177. 


As A- TObannes Pearſon queritur 
on de Johanne Garrett in Cu- 
Suess ſtod. Marr. Scc. pro eo videli- 
when the cet quod cum Civitas London 
Defen- eſt antiqua Civit cumqʒ etiam 
den: in eadem Civitate videlicet 
3 apud Paroch. beatæ Mariz de 
b Arcubus in warda de Cheape 
Perſon, habetur necnon a toto tem- 
* re cujus contrar. memoria 
Na — non exiſtit habe - 
declared batur quedam antiqua & lau- 
2 en 4 dabilis conſuetudo approbat. 
—_— & uſitat. in eadem inter mer- 
catores Et alias perſonas 

in cadem Civitate reũden 
videlicet quod ſi aliqua per- 
ſona in eadem Civitate reſi- 
den. fecerit aliquam Billam 
five notam in ſcriptis ſub 
manu ſua ſubſcript. & per 
eandem billam five notam 


ſonæ 


vel aliqua tempora in hujuſ- 
modi dil live nota mentio- 
nat. talis perſona que hujuſ- 
modi Billam five notam fe- 
cerit per hnjuſmodi promiſh- 
onem & conſideration. pred. 
inter mercatores & alias per- 
ſonas præd. fic ut præfertur 
uſitat. & approbat. onerabilis 
eſſe conſuevit ad ſolvend. hu- 
julmodi denariorum ſummam 
in hujuſmodi billa ſive nota 


promitteret ſolvere alicui per- 
aliquam denariorum. 
ſummam ad aliquod tempus i 


mentionat. hujuſmodi perſo- 
næ cui miſſio ſolutionis 
inde per hujuſmodi billam 
five notam facta fuit fore ſol - 
vend. ad tempus five tentpora 
in & per hujuſmodi Wlam 
five notam pro ſolutione in- 
de denotat. ſecundum pro- 
miſhonem ſuam pred. cumqʒ 
viceſimo primo die Ocobris 
Anno Regai Domini Willielmi 
& Dominz Mariz nunc Regis 
& Reginz Angliz &c. quarto 
apud London præd. videlicet 
in Parochia beatæ Mariæ de 
Arcubus in warda de Cheap 
præd. idem Johannes Garret 
fait perſona reſiden. in Ci- 
vitate London præd. & fic 
ibidem reſiden. eodem viceſi- 


mo primo die Octobris Anno 73. ,, 
uarto ſupradicto apud Lon- made 


on præd. in Parochia & war- 
da =_ per quandam notam 
in ſcriptis ſub manu ſua ſub- 
ſcript. promifſit ſolvere eidem 
22 Pearſon vel aſſign. 
uis ſexaginta pecias auri cune- 
ti Anglice Thzeeſcoze pic- 
ces ot Guinea twenty Shil- 
lings pieces of Gold. infra 
duos menſes prox. poſt ipie 
præd. Johan. Garret cuidam 


Elizabethe Pzetty legiti⸗ Th 
me maritat. foꝛet videlicer 99r4o- 


eipſo prædicto Johanne 2 


e. 


uinquaginta pecias inde pro 


——— —ů—— 


- ſexaginta peci 


ſon & decem pecias inde pra 
uxore ſua & idem Johannes 
Pearſon in facto dicit quod 
præd Johannes Garret poſtea 
ſcilicet viceſimo octavo die Fe- 
bruarii Anno Regni didi Do- 
mini Regis & Dominz Regi- 
nz nunc quinto apud London 
przd. in parochia & warda 
prædictis præfat. Elizabethæ 
Pretty legittime maritat. fuĩt 
2 & vigore conſuetud. 
præd. prædictus Johannes Gar- 
ret devenit onerabilis ad ſol - 
vend. eidem Johanni Pearſon 
præd. ſexaginta pecias auri ſe- 
cundum promi ſſionem ſuam 
præd. ac ſuperinde in conſide- 
ratione præmiſſ. præd. Johann. 
Garret adtunc & ibidem ſcili- 


cet præd. viceſimo oQavo die 


Februarii Anno quinto ſupra · 
dicto apud London p in 
parochia & warda pred. ſuper 
ſe aſſumpſit præfatoq; Johan- 
— Pearſon — * 1 
deliter promifit quod ip 
idem Johannes Garret præd. 
ias auri eidem 


Johanni Pearſon infra duos 
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menſes prox. poſt marĩtagium 
præd. habit. bene & fideliter ſol- 
vere & contentare vellet pd. ta- 
men johannes Garret promiſ- 
ſion. & aſſumption. ſuas pred. 
minime curans ſed machinans 
& fraudulenter intendens eun- 
dem Johannem Pearſon in 
hoc parte callide & ſubdole 
decipere & defraudare præd. 
ſexaginta pecias Auri ſeu ali- 

nem inde denarium præfat. 

ohanni Pearſon nondum ſol- 
vit nec ei pro eiſdem hucuſq: 
aliqualiter contentavit licet ad 
hoc faciend. præd. Johannes 
Garret poſtea ſcilicet ſecundo 
die Maii Anno quinto ſupra- 
dicto apud London præd. in 
parochia & warda prædictis 
per eundem Johannem Pear- 
ſon requiſit. fuĩt ſed ill. ei huc- 


uſqʒ ſolvere ſeu proinde ali- 


qualiter contentare omnino re- 
cuſavit & adhuc recuſat unde 
idem Johannes Pearſon dicit 
quod deteriorat. eſt & damp- 
num habet ad valentiam Cen- 
tum librarum & inde producit 
ſectam &. 


To this Declaration the Defendant demurred, and 


the Plaintiff joined in Demurrer. 


The Action was bꝛought upon a Note koz the Pay: 
ment of 50 Guineas when the Defendant could mar: 
vp ſuch a Perſon, &c. in which the Plaintiff declared 


as 
of 


chants, &c. 


upon a Bill of Exchange ſet ing fozth the Cyutom 


The Exceptions taken were, viz. That the Plaintiff 
doth not aver that he was a Merchant, oꝛ that the 
Note was made ſecyndum conſuetudinem Mercataryn 


neither hath he laid any conlideration, 
i: 


This 


„ 
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1 


This is not ſuch a Cuſtom amongſt Merchants of 
which this Court 1s obliged to take Notice as Part of the 
Law of the Land; foz in Truth there is no ſuch Cuft 
tis only an Agreement founded upon a B2okage, and there. 
koꝛe cannot be within the Cuſtom of Merchants; neither 
was there ever pet any Pꝛecedents to pay Money upon 
ſuch a collateral Contingency. 

Eis no moze than a voluntary Note given with a pzeſent 
Conſideration. and if ſuch ould be allowed to be within the 
Cuftom of Merchants, then every thing which is given 
without a Conſideration may be as well within the Cuſtom, 
which would quite change the Law. 


Econtra. The Queſtion is, Whether this Cuſtom is good 
92 not? 'Tis ſufficiently alledged in the Declaration, "lg 
not laid to be inter Mercatores only, but inter alias perſonas re. 
ſidentes, &c. and if ſuch a Cuſtom can be good, then tis ads 
mitted to be ſo by the Demurrer. 

D2. Witherly's Son bꝛought the like Action upon a Note, 
and he was a Gentleman, and no trading Merchant, but 
travelling into France, and had Judgment, which was af- 
firmed in the Exchequer-Chamber. 

No Reaſon can be offered why ſych a Note ould not 
bind as well as a Bond, fince the Conſideration foz which 
it was given, was very jut; fo: tis lawful fo: one Man 
to help another to a Wife. 

Ik the Note Had been given by way of Commerce, it had 
been good, but to pay Boney upon ſuch a Contingency, 
cannot be called Trading, and thereioze noe within. the Cu- 
tom of Merchants. Judgment was given fo: the Defendant, 


Gale werſus Till. 


A N Adminiſtrator þzought a Writ of Error to reverſe a 

Judgment again bimſelf, but the Judgment was af- 
firmedz and now a Motion was made that he may pay 
Colts ; becauſe it wa bis own Fault to bꝛing aTWrit of Er- 
roz to delay the Platntiff, and to put him to Charge; and 
where an e is guilty of any Wrong oz Injury 
done, which lies within his own Knowledge, and which 
he might pꝛevent; there if Judgment be againft him, Colts 
mult be paid. 
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As if an Adminiſtratoꝛ Hould bzing Trover and Converſion Cro. Car. 


219. 
Latch. 220. 


foz the Goods of the Jnteffate, and the Converſion happens 
to be after the Adminiſtration granted, and Judgment a⸗ 
gainſt him, in fuch Caſe he ſhall pay Coſts. 

'Tis true, there is a Caſe repozted by Juftice Croke, 
wherein the Law was held to be otherwiſe ; the Caſe was 


thus: viz. An Executrir bzought a Writ of Raviſhment of cr © 
Mard, and Jflue being joined upon the Tenure, it was 


found againf her; thꝛee Judges held that che would not 
; of whom the Kepo2ter ſauch that Auffice Hutton 


telt to be of another Opinion in the ſame Caſe, with whom 
Juſtice Yelverton d, that Coſts ſhould be paid; and 
their Ucaſon was, becauſe the Action was bzought by che 
Executrir upon her own Poſſeſſion, and fo2 an Anjury done 
to her ſelf by taking away the Ward, whoſe Marriage did 
belong to her; ſo that this can be no againn the 
Payment of Coſts in this Caſe. 


Executoꝛ oꝛ Admini>rato? are where the Action is bzouFyt 
in the Right of another /viz.) updn Contracts, Obligations, 
o2 other Specialties oz Things made to the Teaco: him- 
ſeif, and foz which the Executo: dings the Artion ; but 
where the Suit is founded upon their own Contracts, and 
a Uerdict againft them, oꝛ they ſuffer a Nonfutt, they mutt 


pay Coſts. 
Econtra. 


gainſt this 


Judgment a Executoz is in auter 
droit, — it bath been ſaid no Coſts all be paid: 


tis a Recovery de bonis Teſtatoris, and the Writof Erro now 
bought cannot be called an Action in his own Night ; fo2 
tis to reverſe that Judgment. and to habe a Reftitution to 


the Teſtato:'s Eſtate. not own but foz t . 
formance of the Mill. VS Gn | * 


The Authoꝛities ciied on the other Side, are not applica⸗ 
ble to this Matter; they only pꝛobe that Coſts ſhall be paid 
by an Executoꝛ where he declares upon an immediate Tore 
done to himſelf, and found againſt him; but this Meit of 


Erroꝛ is bꝛought to hade Relblef in the Teftatoz's own Cauſe. 


r 


Curia. By the Statute of 3 Jacobi tis enacted, that no 
Execution tall be ſtaid by a CUrit of Erro:. unleſs the 
Platntiff in the ſaid Writ give Bail to the Plaintiff in the Action 


in double the Sum recovered, to pay the Debt, and Damages and 


ps one; but that Judge in his own Repoꝛts declares him: Hut. 


All the Caſes which mention Coſts wot to be paid by an : Cro. 229, 


Es 


503. 
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Sid. 183. Coſts if the Judgment ſhould be affirmed; tis always held. that an 
Adminiſtratoꝛ who bzings a Writ of Erro?, ſhall not give 


Bail, tho' he is not exempted by the Statute, neither all 
he pay Coſts in this Cale. 


Ellery verſus Hicks & Uxor.. 


AW and Battery was bzought by Original againſt Husbang 
and Wife; in the Writ there was but one Battery men. 
tioned, and the Plaintiff declared upon two (viz.) one made 
on the firft, and the other on the ſecond of January, and that 
the Defendant ſet on his Dog to bite the Plaintiff. 

The Dusband pleaded, as to the ſetting on of the Dog, 
Not gutlty z and as to the Batteries, ſon Aſſault demeſne; 
and the Mite pleaded, that the Plaintiff and her Husband 
were quarrelling, and that in Oꝛder to part them, che ma- 
nus impoſuit, &c. ut bene licuit. 

The Plaintiff replied præcludi non, &c. quia die & Anno, 
&c. in narratione mentionat, &c. de injuria ſua propria inſultum 
fecerunt, &c. | 

There was a Uerdict fo: the Plaintiff at the Aſſizes in 
Cornwal, and now it was moved in Arreft of Judgment, 
and the Exceptions taken were, 


(1.) The Action is bꝛought by Original, in which there is 
but one Battery laid, and two in the Declaration, and ſo 
there is a plain Aariance; but this Exception was diſallow- 
ed becauſe the Pefendant ſhall not take Advantage of an 
ill Original without demanding Oyer of it, which he had 

not done; beſides, tis only by Way of Recital in the Decla- 
ration. tis like attachiatus fuit, which is naught in an Act- 
on of Debe, but being only a Recital, it Has been held good. 
(z.) There are two Batteries laid in the Declaration on 
ſeveral Days, to which the Defendant pleaded ſoo Aſſault, 
&c. and the Plaintiff Hath replied but to one (viz.) die & an- 
\ no, &c. de injuria ſua propria. This Exception was alſo dif: 

allowed. becauſe 'tis only a Diſcontinuance, and helped by 

the Uerdict. It had been otherwiſe upon a Demurrer; ſo 
_ the Plaintif had his Judgment. | 


4 | 2 Dighton 


— 
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Dighton verſus Granvil. 


Judgment was obtained in the Reign of King James in . Show. 26. 
an Acnion commenced in the Reign of King Charles 2 Vent. 321. 

the Seconds and Debt was bzought upon the Judgment in 

B. R. after a Writ of Erroz allowed, which Writ was (viz.) 

quia in Recordo & Proceſſu ac etiam in redditione Judicii loquelæ 

quz fuit in Curia noſtra, &c. Nom the Judgment and Conti- 

nuances being in King James's Reign, and the TUrit of Erxo2 

ſuppoling all to be done in tempore Regis nunc, an Objection 

was made, that the Recoꝛd was not well removed. foz it 

ought to be in redditione Judicii loquelz quz fuit in Curia nuper 

Domini Regis, becauſe the loquela was begun in his Reign. 

But Serjeant Pemberton inſiſted, that this was amenda- g 14 _;. 
ble by the Statute of 8 H. 6. eſpecially ſince the Moꝛd loquela Cap. 12 
might extend to the whole, and it was amended acco2d- 


ingly. lende 
ger the Defendant pleaded a Writ of Erroz depending, 


Then 

and the Recoꝛd certifiedinto the Exchequer-Chamber; to which 
Plea the Plaintiff demurred. 
Jt was now argued foz him, that this was no Plea, be- 
cauſe Debt will lie in B. R. after a Writ of Erroz bzought, 
and ſo it hath been adjudged; the Reaſon is, becauſe by 
the Mrit of Erro: the Tranlcript only, and not the Recozd 
it ſelf is removed; foz if the Judgment would be affirmed sid. 236. 
in the Exchequer, the Execution mul be awarded in B. R. 
where the Recozd of the oziginal Judgment remains. 

J has been an Opinion. that if Erroz is bꝛought in 
B. R. upon a Judgment obtained in the Common Pleas, that 

ding the Writ Debt will not lie upon that Judgment 
n that Court, becauſe the Recoꝛd itſelf is removed, and ſo 
there can be no Foundation fo2 an Aaton of Debt there. but 
the Reaſon is not the ſame in B. R. where the Recoꝛd is not 
removed, but the oy 0 only. 1 

But even this Opinion is againf the old Books (vis. ) in 8 H. 6. 31. a. 
4 H. 6. a CUrit of Annuity was bzought, and the Plaintiff 
obtained a Judgment. The Oefendant brought a Mrit of 
Erroꝛ in B. R. and pending that Mrit the Plaintiff bꝛought 
an Action of Debt upon the Judgment in the Common Pleas 
foz a nomine pœnæ in not paying the Annuity upon a Day 


certain. The Defendant pleaded the Writ of Erroz depend: 
So 


ing, but a Reſpondeas ouſter was awarded. 


« *® -2 
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18 E. 4. 


Dyer 68; b: 


Judgment tho' removed was in Fozce 


So in Eaſter Term, 18 Ed. 4. an Action of Treſpaſs was 
bꝛought in the Common Pleas, andthe Parties were at Iſſue 
whether the Plaintiff was the Defendant's Uillain oz not. 
and it was found foz the Plaintiff ; thereupon the Defen. 
dant brought a Writ of Erroz in B. K. and pending that 
Trit the Plaintiff in the oziginal Action bzought Debt in 
the Common Pleas pon the Judgment; and it was then 
objected, That ſuch an Anion would not lie, becauſe there 
was no Recozd of any ſuch Judgment bekqze the Court. 
that being removed by the Writ of Erroz ; bnt the Judges 
were of the contrary Opinion; fo2 thi —— — the 


Curia. At the Common Law befoze the Statute of W. 2. 
if Execution had not been ſued upon a Judgment in 
perſonal Action within a Pear and a Day, the Party m 
then have bzought an Action of Debt upon that Judgment 
foz he could have no Scire fac. upon that Judgment, 
now that Statute applies a pꝛoper Remedy by givin 
Sci. fac. upon the Judgment after a Pear and a Day; 
it has been held, that a Writ of Error pending, was a 
Plea in Abatement to ſuch a Sci. fa. But of late dap 
has been over:ruled, tho it has been ſaid, that if 
a Judgment pzecedent to a Statute from the ſame Perſo 
dies, and aftefwards a Writ of Error is bzounht u 
Judgment, and pending that Writ, the | 
that Statute is paid, and there is enough remaining to 
| udgment Creditor, that the firſt Payment tothe 
zee is good, becauſe by the Writ of Error the 

the Judgment was ſuſpended. 

But in this Eaſe the Demurrer was held good, and af: 
terwards the Defendant was ruled to anſwer over; 
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Rex & Regina werſiu Waite. 


Motion was made to quaſh an Jnquiſition faz a forci- 
ble Entry, the Exceptions were, via. 
(1.) *Tis ſaid, per ſacramentum duodecim, &c. 

& impanellat', &. and doth not ſay adtunc & ibidem 


jurat, &c. foz if the Time and Place are not ſuffi: 
ciently aſcertained, the Anquiſition cannot be good. 
becauſe the Fact may he committed above a Pear paſt. And 
a Caſe in Dyer was cited foz this purpoſe (viz.) in quinto _ 


* 


— 
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one Buckler was indicted and outlawed fo: Murder in B. R. 
de eo quod ſuch a Day and Pear at ſuch a Place he made 
an Aſtault upon B. Et ipſum cum quodam cultello, &c. felonice 
percuſſit occidit & murdravit, without ſaping adtunc & ibidem, 
and foz this Reaſon the Jndictment was adjudged to be til. 
But notwithftanding this Authozity the Exception was 
not allowed in this Caſe, becauſe tis not material here to 
ſhew the Place, 8c. foz the Party could not be amoved, ſo 
as to make the Defendant guilty of a forcible Entry from 
any other Place but from the Land, 
(2.) Exception, viz. By the Statute of 8 H. 6. Reſticution 
is to be granted where the Tenant of the Freehold only is put out 
of Poſl and the Statute of 21 Jac. makes no Alterati- C 5. 
on of any fozmer Law, but only grants Reſtitution where a 
Termor for Years, dc. is put out of Poſſeſſion : Now in this 
Caſe tis not ſaid, that the Tenant of the Freehold was 
ouſted. but that the Leſlee for Pears was ouſted ; and it 
was compared to a Caſe in B. R. Mich. 28 Eliz. viz. There 
was a Leſſee foz Pears, and a Reverſioner, and an Judict- 
ment was bzought upon thts Statute ſetting fozth that the 
Pefendant ex & diſſeiſivit him in & quendam 
applied to both, 


Cap. 9. 


J. S. tenentem expulit, which laſt Moꝛd was 
and two cannot be expe d where but one is in Poſſeſſion ; 
and therefoze it would have been that the Tenant of the 
Freehold was difletzed, and the Leſlee foz Pears expelled, 
and koꝛ this Keaſon the India ment was held to be naught, 
per Dolben & Eyre Juſticiarios, czteris ablentibus. 


Griffith verſus Harriſon. 


Here f 

T the Allignee ould quietly enjop, &c. free and clear 

of and from all Arrears of Rent, 

An Action was bzought upon this Covenant, andthe Bzeach 

aſſigned was, That the Rent was arrear, and not paid. 

The Defendant pleaded that he left ſo much Boney in 

the Hands of the Plaintiff ca intentione to pay it over to the 

Leſſo2 in diſcharge of what Rent was then arrear, &c. And 

upon a Demurrer to this Plea it was held good notwith- 

ſtanding the Objection, That the latention was put in Jllue ; 
fo2 if it had been ad ſolvendum, it would habe been good, 


and in this Caſe the Plaintiff might have replied, non re- 
liquit, &c. in manibus ſuis ad 14 E. * 


Perry 
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was a Covenant in an Aſſignment of a Leaſe that : SI. 196. 
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Perry verſus Odingſell. 


Ndebitatus Aſſumpſit foz Payment of Money upon a Note, 
and on a certain Day. | 


125 Defendant pleaded in Bar that after the Day of Pay. 
ment was incurred, he paid ſo much Money in Satisfaction of 
what was due upon „ 

held to be no good Plea, becauſe after the Action is veſted 
pou cannot plead eroneravit; fox Payment after the Day is 
good by way of Diſcharge, but not by way of Satisfartion, 


ä 


i Wo 25 


DE 


Term. Sanct. Hill. 


Anno 


Gulielmi & Mariæ Regis & 
egine in Banco Regis, 1693. 


Benſon verſus Scott. 


an Eyedtione firmz foz Copybold Lands in Eſſex, upon not 
flty pleaded, the Jury found a ſpecial | 


Ty 


ubſtance whereof was, viz. As to 4 Acres 
in the Declaration they find the Defendant n 
and as to the Reſidue they find that it was parcel 
nor of Witherfield fn the County of Ellex, and held' of 
ſaid Panoz by Copy of Court-Roll, &. 

That befoze the Ejectment brought. Octob. 3. 1 


VIZ. 690. 
Samuel Scott was ſefzed to him and his Petrs by C of 
Court-Roll of the Lands A Queſtion, 17 ow 15 

2 


did the ſame Day ſurrender it into the Hands 
of the Panoz by the Hands of Edward Barker and John Pryor 
Tenants of the ſaid Panoz, + of Bar- 


Payment of 1751. up 
They find that the Þ 
next Court in the Life-time of the ia 
that he did not pay the Money at the Day, 02 at any 
Time befoze oz ſince, and that he died, and that Martha 
Scott the Defendant was his Widow. 
They find that- after the Death of 
the afozeſaſd Barbara Callard 


ng. 


the ſaid Samuel Scott, 


was admitted to theſe Lands, 
K k 2 and 


— — 


252 


Anm 


Hill 5 W. & M. in B R 1693. 


nn... 


and ſurrendered the ſame to the Uſe of Richard Scott, the Let. 
koꝛ of the Plaintiff, who was Heir at Law to Samuel Scott, 
and that the ſaid Richard Scott was admitted, cc. 

They find the Cuſtom of the Panoz, That ik any Copy. 
holder die ſeized of Copyhold-Lands having a Wife at the 
Time of his Death. that ſuch Wife ſhall hold the ſaid Landg 
during Yer Widowhood foz her Free-Bench : then they gd 
that the ſaid Martha Scott was admitted to all the Cpphoſh. 
Lands, of which her Pugband died ſeized, to hold the tame 
during her Widowhood, and that ſhe is ſtil] a Widow; they 
find that the Leſſo2 of the Plaintiff made a Leaſe to him. 
Sec. and that the Defendant ejected him, and ſo made a ge: 
neral Conciuſſon, cc. | 
The Nueſtion upon this ſpecial Uerdic Was, whether the 
Surrenderee, tho admitted after the Death of Samuel Scott, 
the Surrenderoz, ſhall hold this Eſtate againſt the Widow 
who was thus entitled by the Cuſtom of the Panoz; ? 


It was argued that he wall. 
25 Upon the Conftruction of the Cuſtom it ſelf, which is 
that the Midow wall enjoy the Land in the ſame Manner ag 
Dusband it in his Life-time ; but he might alien 

oz extt if fo, that which will 


his 
(2.) From ; fo2 Admittan: 
ces to ſuch Eftates wall Have Relation to all mean Ars; 


and therefoze the AdmiCion of the Surrenderee in this Caſs 


1 Roll. Abr. (hall habe Relation to the Surrender; but if no Admittance 


3 Balft. 


Cro. Car. 
568. 


Buargainee, who thereupon bz 


had been made, the bery of the Rent by 


the Loꝛd 


214 after a Surrender is an Admictance in Law of him to 


whoſe Uſe the Surrender was made. 


And to pzobe theſe two Points a Caſe was mentioned. 
rr — B. A. 1. — 1 Car. . viz. 1 — 
a no Wa a oppholder n ſetzed 
Sduld Have her Widow's Eſtate ; it that in — 


2 1. a Statute of Bankrupt was taken out again 


opyphokder, and the Commiiſtoners fold the Eſtate by 


4 Deed of Bargain and Sale enrolled, Anno 12 Car. the 


Copyholder died, and his Widow was admitted befoze the 


ought an Ejettment, and it 
was adjudged that by the Eonvepance the Eſtate was vefl- 
ed in the Bargainee befoze Admittance ; which pꝛobes that a 
Copyholder may ertingui his Right fo as to bind the 
Eſtate of the Widow ; in which Caſe it was alſo . 
4 | 
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Chat after the Bargainee was admitted it had Relation to 

the Sale and ſhould diveſt the Widow of that Right which 

che might have by the Cuſtom, 
It there are two Join-tenants of a Copyhold, and one ſur- ; 1g u 

renders out of Court to the Uſe of his Mill. and deviſeth 

his Moiety toa Stranger, and dieth, afterwards this @ur- 

render is pzeſented at the next Court, &c. the Debiſee 

ought to be admitted, fo2 by the Surrender and Pzeſentment 

the Jointure was ſevered. foz the Land was bound by the 

Surrender by way of Relation. 

The Deir and the Widow are both by Cuſtom, and the 

Nidow s Eftate is no moze than a Continuance of her ul 


band's. 


Econtra. The TWidow's Title commences from her Mar⸗ 
riage, and ſhall not be defeated by any ſubſequent Ac done 
by the husband after the Coverture, 

The Eaſe of a Bankrupt Copyholder is not at all pertinent 
to this, fox the Widow was diveſted of her Eftate there, be- 
cauſe her _— did not die ſeized, the Eſtate being ſold 


rties, but not to a third 
never relate to deffrop a 


not confummate till the Death 
of her Husband. 


It a Man marrieth, and afterwards makes a Bargain 
and Kale of his Land and dieth, then the Deed is d, 
the Wife in ſuch caſe Mall be endowed. | 

Now nothing paſſes from the Surrenderor till the Admit- Cro. Eliz, 
tance of the Surrenderee: foz till then neither the Lozd him: 39 4 
ſelf, oz the Perſon to whoſe Uſe the Surrender was made 
but — the Surrendero? continueth in Poſſeſſion, fo that 
the Plaintiff in this Caſe hath but an inceptive Title, and 
therefoze hall not defeat the Midow. 


Curia The Widow's Title doth not commence by 
arriage, if it did. then the husband could do nothing 
s Life-time to pꝛejudice it: but tis plain he may alien oz 
extinguich his Right, as in the Caſe of Bankrupcy be⸗ 
koze-mentioned. 

The Free · Bench grows out of the Ettate of the husband; 
and tis his dying ſeized which gives the Caidow a Title ; 
and as the Husband had a defeaſible Eſtate, ſo the Mite 
may have her Free-Bank defeated, 


precedent Bight, which 


—_— 


e 
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Tbere is no Difference between this Caſe and that of 
oint-tenants of a Copphold; fo2 as by a Surrender by one 
oint-tenant, and a Pꝛeſentment thereof, the Jointure ig fe. 

vered, and the Eſtate is bound by the Surrender by way 
of Relation; ſo in this Caſe the Admittance wall relate to 
the Surrender, and the Eſtate is thereby diveſted. Judg⸗ 
ment fo: the Plaintiff abſente Juſtice Gregory. 


Coombs verſus Talbott. 


EBT foz Rent upon a Demiſe of a Youſe and Lands 
at the yearly Rent of 9 l. per Annum, the Action was 
brought fo2 two Tears in arrear. 

Tye Pefendant pleaded as to the 9 1. part thereof nil de- 
bet, and as to the other 9 1. he confeſled the Demiſe as laid 
annuatim 91. oz a Plece of 


1 Salk. 21. 


in the Declaration. 
Land called Chalwell, and 40 8. foz other Lands, and 7. 
fo2 another Parcel, &c. and 40 $. Part thereof nil de- 
bet; and as to the reff, nil it in renementis : And upon a 
Demurrer the Plea was held to be ill, becauſe in Con- 
fiructfon of Law, nil habuit in tenementis goes to the whole, 
tho* pleaded as to Part; and having likewiſe pleaded nil de- 
bet, that makes the Plea double; to upon nil debet the 
3 H. 6. 19. Pefendant might give in Evidence nil babuit in tenementis 
21 H.. zl. h. but by pleading he owed nothing, the Demiſe was admit- 
16H.7. ted; and then by ſaping the Plaintiff had nothing in the 
35+. . Lands, Scr. that made the Plea double and repugnant ; but 
Ca Ez. he would have traverſed the whole Demiſe. | 


Collins ver- 
Johnſon verſus Oxenden. 


Jus Farding. 
Robibition was pꝛaped to the Arches, to tay a Suit 
P commenced there foz Fees, againſt which it was laid, That 
De they are the p2oper and beſt Judges of their own Fees, which 
ws — ariſe by Conſtitutions pꝛovincial; and foz this 
ſon a Pꝛohibition was denied in the Commom Pleas to 
a Proctor who libelled iu the Spiritual Court foz his Fe; 
and fo2 the like Cauſe it was denied in B. R. in Hillay 
1 Mod. 167. Term, 16 Jac. and the Reaſon then given was, That tis jull 
2 Roll. Rep. a Proctor ſhould be recompenſed foꝛ his Trouble and Charge. 
59- tho'a Suit was commenced in 4 Court-Ch:iftian 4 

4 
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Cauſe ot which that Court had not an oziginal Jurtsdict- 


1 true, in Hillary Term 25 & 36 Car. 2. the Court of Ex- 
chequer made a Que in this Batter, but afterwards 
they refuſed to grant a Prohibition in the Caſe of Skelton and 
Lee ; and ſince Time the Court of Common Pleas in Hil- 
lary Term, 2 Willielmi & Mariz would not prohibit them in 
the Caſe of Frogget the Official of Wells and Joſſelin. 
But on the other Side it was argued, Chat Courts of 
Common Law take Notice of Proctors Fes; and to pꝛobe this 
they cited D. Lakes Caſe, who being a Commiſſary, was 
indicted koꝛ Extoztion toꝛ taking 11 s. and 6 d. foz abſolving 
an excommunicated Perſon ; and an Exception was taken 
to the Andictment becauſe it did not ſet fozth what Fee was 
juſtly due, and fo2 this Reaſon it was quaHed. 
Chancellors, Regiſters and Proctors are Officers of tempozal 
P2ofit, whoſe Fees do not relate to the Yurisdiaion of the 
ptritual Court; there is a pzoper Remedy at Law to re- 
cover them, and therefoze & Prohibition was payed. 


Curia. Tis Euffom and not the Authority of Conſtituti⸗ 
ons which entitles ProQtors 8&c. to take Fees, foz which an 
— 2 2 to be pr 0 BY * Bale was. 
That they would declare upon the Prohibition. 


Goodright verſus Corniſh. 


lbs a ſpecial Uerdic in Ejetmenc the Caſe was thus, viz. 
John Knowling was ſeiſed in Fee of the Lands in Nue- 
ion, who had JYlſue two Sons, John and Richard. 

The Father deviſed the Lands to Jobn His eldeſt Son foz 
fifty Pears, if He would ſo long live (which Term was 
to commence after the Death of the Teltatoz) and after the 
Determination - thereof, then to the Heirs Bales ot the 
Body of the ſaid John; and for want of ſuch We, then to his 
— on in Tail, &c. Remainder to the right Yeirs of 

I . 

The Father died, John the eldeſt Son ſuffered a Common 
Recovery of theſe Lands, and declared the Uſes to himſelf 
ſo: Life, and to the Yeirs Males of his Body; and foz 
want of fuch Jllue to the Defendant and his Peirs. 


John 


* 3 Leon. 
268. 


m Salk. 226. 


— a 
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4 Leon. 21. 


$ Rep. 94- 


nnn. 


John died without Jflue, and Richard died leaving Jlye 
a Son of that Name. 
The Queſtion was, Whether John the eldeſt Son had an 
Eſtate-Tail by this Deviſe 7 It he had. then the Recovery wag 
well ſuffered to dock that Eſtace, and it (hall be a good 
Bar to the Remainders. 
Jt was argued againft the Eſtate-Tail, that the Nature 
of this Deviſe was by expꝛeſs Limitation fox 30 Years, o 
that what the eldef Son had moze, muſt 1 
on; oz the Term was only deſigned foz him; where 
the Intent of the Deviſoz is apparent in the Mill. no Con: 
Fruction all be put upon his Moꝛds, ſo as to make any 
Eſtate to ariſe by Implication. 
The legal Conſtruction of theſe Wozds is to 
Deviſe of the Inheritance to be an Deviſe : It cannot 
be a Remainder, becauſe a Freehold muf depend, and be 
ſuppozted by a Freehold; but here the particular Eſtate being 
but a Term foz Pears, tis too weak to ſuppozt a Remainder. 
This was the Opinion of Dyer and Manwood in Mich. 29 
Eliz. in the Common Pleas, that a Remainder in ſuch Caſes 
was void, becauſe there is no Perſon who can take pre: 
ſentiy; but if the Leaſe had been made foz Life with a 
Remainder to his right Heirs, then he would have a Fee 
executed; ſo that in this Caſe John cannot have an Eſtate- 
Tail executed, becauſe the Limitation to him by May of 
1 Ly _ fey = Creation. dem 
pꝛo at John up an Execu ci⸗ 
ted Mathew Manning's Caſe, which was thus, viz. ore 
Edward Manning was poſſeſſed of a Term which he deviſed 
to his Mite fo: Life, paying every Pear 7 1. to Matthew 
Manning, and after the Death of his Wife he deviſed it to 
Matthew, and made his Wife Executrir ; ſhe pꝛoved the (Will, 
111 ultra the Term to pay the Debts of the 
tor. | 
The Executrix aſſented to the Legacy, and paid it con- 
ftantly to Matthew during her Life, the died Anteſtate, and 
Adminiſtration de bonis non of Edward was granted to Mat- 
thew, again whom a Creditoz of Edward bzought an Action, 
and upon plene Adminiſtravit pleaded, the Mueſtion was, 


- Whether the Reſidue of the Term was Aﬀets in the Hands 


of Matthew to pay the Debts of the Teſtator ? 

This Matter was found ſpecially befoze the Loꝛd Chief 
Juſtice Coke at Guildhall ; and upon arguing of it in the 
Common Pleas, Juſtice Walmſley was at firſt of Opinion, 
that the Deviſe to Matthew was void, becauſe the _ 

4 | ir 


— — 
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Term was deviſed to the Executrix foz Life, who might 
have ſurvived the ſame ; and there was only a Poſſibility 
that (he might die within the Term and Matthew ſurvive, 
which Poſſibility could not be limited by way of Remainder. 
But it was adjudged, that it did veſt in Matthew not as 
a Remainder, but by way of Executory Deviſe, which, in Judg- 
ment of Law, call pzecede the Diſpoſition of the Term. 
till the Contingency wall happen; as if he had ſaid (viz.) 
Ff my Cite die within the Term, then Matthew hall have 
che Keſidue, and farther Had deviſed it co her foz Life. 
The ſame Point was adjudged thee Pears afterwards in 
the ſame Court in Lampett's Cate, which was thus, viz. 10 Rep. 48. 
Jobn Morrice was poſſeſſed of a Term foz 3000 Pears in a 
Douſe, &c. he deviled the Youle &c. to his Father oz Life, 
Remainder to Elizabeth His Sifter, and to the Heirs of her Bo- 
a her marred Win dee 000 en ty wghand 
e Stiter ma illiam Taylor, $ban 
and Mite releaſed to the firſt Deviſee. 
Jt was objected, That Elizabeth Having only a Poſſibility 
to have this Term after the Death of the Executoꝛ, ſuch 
ay Lv not by the Rules of Law be celeaſed to him 
on. 
But it was adjudged, that the had moze than a Poſſibility 
becauſe ſhe took by Executory Deviſe, which veſted an Anter- 
eſt immediately in Point of Law, tho not to take Effect till 


rs, 

hold fo2 Life with a his 

Fee had veſted in him, becauſe then 

Heirs) would be Wozds of Limitation of 

of Purchaſe. | 

er to the Brits of the Body of the ears, Bomales 
rs ody o 0 2. 

is an erecutozy Remainder, and fo be barred by a Com- 

mon Recovery. 


L 1 Econtra. 


DD 
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Econtra. Such a Conſtruction muſt be made of this De. 
viſe that the Caill may have its Effect ; and tis a known 
Rule in Law. that it ſhall not be conſtrued by w iy of Execy-. 
tory Deviſe, if it will admit of any other Conſtruction, 

This is therefoze a Remainder veſted, oꝝ otherwiſe it muſt 
be void; tis an Eſtate-Tail in John of Neceſſity by Implica. 
tion, becauſe of theſe Wozds, viz. for Want of ſuch Iſſue, 
and it makes no Difference whether thoſe Moꝛds follow an 
Sar. ko: Life o2 fo: Pears, ſo as the Limitation is to the 

eir. | 
9 Rep. 127. A Deviſe to his Wife fo: Life, Remainder to William, and if 
Sundeys He have Jſſue Male of his Body, then to ſuch iſſue, and if no 
Caſe. Ifſue Male, then to Samuel, &c. ſo to Thomas, totidem verbis: Jt 
was adjudged, that every one of the Sons had an Eſtate- 
Tail, becauſe of the Wozds viz. if no Ifſue Male, which are 
ſufficient to create ſuch an Eſttate. and yet there was no 
4 — fo: Life deviſed to the Jflue, but only a Device 

enerallp. 
. The like Reſolution was in Trinity Term, 7 Jac. in B. R. in 
a Caſe between Robinſon and Miller, which was a Devile 
to the Wife foꝛ Life, Remainder to the Son of the Teſta. 
toz, and if the Son die without having a Son, Remainder ober, 
the Son had an Eſtate-Tail by this Devile. | 

There is as much Reaſon that an Eſtate would ariſe 
Implication here as in that known Caſe of Pybus and Mi 
and tis not material whether the Leaſe fo Pears is d:own- 
ed by the Reverſion in Fee deſcending upon John the eldeft 
Son and Heir of the Deviſoz ; foz the Limitation being to 
the Heirs of the Body of John, and he being likewiſe Yeir at 
Law to the Teſtator, ſo much of the old inheritable Efate 
wall ariſe to him by Implication, which may make him a Ce- 
_ fo2 Life, and then he hath an Eſtate Tail executed in 
1 Mod. 1 m. | | | a 
166. A Wan having two Sons by ſeveral Uenters, did cobe- 
nant to ſtand ſeiſed to the iſe of his Heirs Males begotten on 
the oy of His ſecond Mite (without aup pꝛecedent Lim!: 
tation of an Eſtate foz Life) Remainder to his own right 
Beirs : Jt was adjudged that an Cice did ariſe to the Son 
of the ſecond Wife, becauſe an Eſtate fo2 Life did ariſe to 
the Covenantoꝛ by Jmplication, and this was by Operati- 
on of Law; fo2 a Limitation to the Heirs of his Body, is 
2 Mod. Da- in effect to himſelf, and then the Caſe is no moꝛe than a Li 
vis verſus mitation to himſelf fo: Life, and to the Yeirs Males of 
Spced. his Body begotten on the Body of his ſecond Aike; and 

this was the Caſe of Pybus and Mitford. 
4 


1 Roll. Abr. 
837. 


— — — 
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So a Deviſe to S8. from Michaelmas next foz 5 Pears, Re- Noy. 43. 
mainder to A. and his Yeirs; 8 dies befoze Michaclmas, this 88 
was adjudged a good Remainder in Contingency, becattſe *7 
it being in the Caſe of a Will, the Freehold hall be in the 
Deir ot the Deviſoz till the Contingency ha 1 
So here this ſhall be a good Deviſe to the Heirs of the 
Body of John by way of contingent Remainder, and in the 
mean Time the Freehold ſhall not be in Abeiance, but wall 
deſcend to him being likewiſe Heir of the Deviſoz. 


Agreeable to this is a very late Reſolutfon of both 
Courts of Law in Weſtmi 


— 


Paſch. 4. 
inſter Hall, which was thus. vir. Milliciai. 
4 Long being ſeiſed in Fee. deviſed to for ſu: Long- 
Life, then to the firſt Son of Henry, and to the Deirs Males 
of the Body of ſuch firſt Son. &c. and foz Default of ſuch 
Jſſue, to Richard Long for Life, with like Remainder in 
Tail-Male, Kemainder over, &. - wats 

The Deviſoz died, and Henry entred and died without 
ſue Male, but left his Wife with Child of a Son, then 


ichard entred, and afterwards the Son was bozn, who 
bꝛought an Ejectment. | 


Thoſe who argued foz him, would have it to be an Exe- 


cutory Deviſe, and that the Freehold Gould veſt in Richard 
until the Son was boꝛn; but it was held to be a contingent 
Remainder, and there being no particular Eſtate in Henry to 
ſupport it, therefoze it was adjudged void; foz other wile, it 
it yad been an Executory oz a Spri Remainder (as it was 
called) in one, it would be ſo in all the Deviſees, and that 
would be to introduce Perpetuities z ſo here to conſtrue 
this to be an Executory Deviſe, would be to introduce the 
ſame Miſchiet, and to elude the Fozce of a Common Reco- 
very, which is one of the chief Allurances of the Kingdom. 


ria. This cannot be an Executory Deviſe; if it ſhould. 
then the Limitations over are void; it muft be a 
ingent Remainder, and then tis vold, becauſe 


nothing but a Term foz Pears to 2 
wards in Eaſter Term Judgment was given 


is 
it: And affer- 


foz the Plaintiff, 


LI2 Rex 
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Rex & Regina verſus St. John's College in Oxon. 


Mandamus was p2aved to the Pzeſident of the College. 
&c. foz that White who was the Founder thereof, had 
appointed that there would be a P2eſident and fifty Scho- 
lars there, whereof thꝛee and fozty ſhould be named by par: 
ticular Schools in London, and ſeven moze by thzee Eities, 
of which Briſtol was to name two; That one Baskervile he, 
ing a Scholar of that College, had ſurrendzed his Place, 
by Reaſon whereof that City Had a Right to name another, 
that they named one King to ſucceed him, who was refuſed 
by the Coliege, and that they had choſen a Perſon in his 
Stead. and therefoze pzaped a Mandamus. 

Object. Such Writs have been granted in doubtful Caſes, 
but not where a Viktor is appointed, which in this College 
is the Biſhop of Winton, and he is to determine all Things 
concerning that Foundation. 

But it was anſwered, That the Perſon who deſired this 
Mandamus; was only a Nominee, and not yet of the Foun: 
dation, and therefoze the Viſitor had no Power over him 
till he came to be a Member of the College. The Court 
ordered the Statutes of the College to be returned; & ad. 
jornatur. 
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Anno 6 Gulielmi & Mariæ Regis & 
Keginæ in Banco Regis, 1694. | 


Jones verſus Morley Mil Balnei & Bar- 


| in the County of Surrey, a Uerdict was found, the Hub- 
ſtance whereof was : 
That Ann Bowyer was ſeiſed thereof in Fee, and by 


23d. Day of January 1664. and made between Edward Morley, 
who was B2other to the Defendant, of the firſt Part, the 
ſaid Ann Bowyer of the ſecond part, and the Defendant Str 
William Morley and John Wells, of the third Pare, in Con- 
ſideration of a Marriage then intended between the ſaid 
Edward and Ann, and of a Settlement of Lands to be made 
by the ſaid Edward in Jointure of the yearly Ualue of 300 l. 
the the ſaid Ann did convey the ſaid Manoꝛ to the Deien- 
dant Sir William Morley and John Wells and their Heirs, 
&. in Truft foz the ſaid Ann and her Heirs until the ſaid 
Marriage ſhould take Effect, and until ſuch Settlement in Join- 
ture ſhould be made; and from and after ſuch Barriage and 
1 then to the te of the ſaid Edward Morley and 
| rs. 


N Treſpaſs and Ejectment fo the Panoz of Frenſham Caſes in Par- 


hament 140. 


2 Salk. 677. 


Tndentures of Leaſe and Releaſe bearing date the 22d. and 


That 
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That afterwards the ſaid Marriage was had, and then 
by Indenture bearing Date about a Pear after, viz. 29 Janu- 
arii, 17 Car. 2. Anno 1665. and made between Husband and 
Wife of the one Part, and Richard Young and John Truſſer 
of the other Part, tis recited, That wtereas a Fine ig 
already acknowledged and agreed to be levyed the next Hillary 
Term, by the ſatd Edward and Ann, of the afozeſaid Manoz, 
it was declared that the Ales thereof ſhould be and enure 
to the ſaid Edward and — Heirs. 

But betoꝛe the ſaid Fine was levyed, viz. 31 Januarii, be. 
ing two Days after the Date of the fozmer Deed, there wag 
another Deed made between the husband of the one Parte, 
and the Wiſe of the other Part, by which they did covenant 
and agree to make void all fozmer Agreements, Contracts, 


Writings and Deeds whatſoever, until the Dusband ould 


fulfil the Covenants in the Barriſage-Settlement, of the 
23d of January, and fo: Default thereof, that the ſaid Ann 
and her Heirs ould enter and hold the Pzemiſes. 

The Fine was levyed in the ſame Hillary Term, in which the 
Deed to lead the Uſes thereof was dated, viz. 9 Februarii. 


ſaid Ann in Jointure by Edward Morley; but only 250 
Annum, and that charged with an Annuity of 15 1. per A 
num to another Perſon. 
An July following, viz. Anno 1666. Edward Morley mozt- 
gaged the Pꝛemiſes to one Doble foz 600 l. and che — 
llowing he died without Jllue, and Ann ſurvived 
21 Years. and is ſince dead without Jllue. 
Sir William Morley the Defendant, as Bzother and Peir 


at Law to Edward, entred after the Death of Ann, and dil. 
charged the Moꝛtgage made to, Doble, and now the Plain- 


tiff Henry Billingham, as Couſin and Heir to Ann Bowyer 
bzought the Ejectment. | 


The Queſtions upon this ſpecial Uerdic were, 

(i.) Whether by the Deed dated 29 January any Ciſe was 

raiſed to Edward Morley, becauſe it was dated in Hillary 

Term, and it declared the Uſes of a Fine of next Hillary 

Term following. which muſt be a Pear afterwards, and 

therefoze that Fine levyed in the ſame Term, in _— 
4 


hat 


They find that 300 l. per Annum was not ſettled upon the 


\ 
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that Pced was dated cannot be to the Uſes in that very 

Deed; and fo2 this the Caſe of Whetſtone and Wentworth 

was cited, where twas held that if a Recovery be ſuffered 

oab. Mich. and then an Jndenture, dated 14 Novemb. next 2 Roll. Abr. 
enſuing declares, That all Kecoveries HEREAFTER to be 7%. 
uffcred between the Parties ſhall be void, this Wdzd here- 

after excludes all Recoveries ſuffered befoze, without aver- 

ring the Intent of the Parties that it ould be otherwiſe. 

Eis true, pꝛecedent Jndentures Gall direct the Uſes of f A 27. b. 
Recoveries, and other Conveyanees made afterwards ; but ,,+,c.c. 
no Reaſon can be given why the Uſes of the Fines and Re- 
coveries ſhould nor likewiſe be guided by ſubſequent Deeds, 


and that they are ſo guided it was ſaid, That Anno 6 H. 8. 


eme-ſole ſuffered a Common Recovery, and being about 


to marry, declared the Uſes thereof to be immed(ately af. Dyer 305 
ter Marriage to her husband and her ſelf and their — ; 
afterwards they and the next Yetr of the Wife by Inden 
ture (taking Notice that ſhe had no Jllue) declare their In- 


tent to be that notwithſtanding the fozmer Deed, the Heirs 
of the Body of the Woman would have the Land, and that 
therefoze they would ſtand ſeiſed thereof to themſelves in 


ſpecial Tail, Remainder to the _ of — . by 


And it was adjudged that by this 
the Recovery were changed. 


(2.) The chief Queſtion was, whether the Deed ok 31 
Januarii did not revoke and controul that of the 29th pꝛeceding. 
becauſe it was made and executed befoze the Fine was levy- 
ed? Foz tis not a Fine till engroſſed, and then and not be- And. 126. 
foze the Ales are raiſed ; but befoze that Time the Parties 
were come to a new Agreement; and therefoze no Uſe could 
a by the Deed of 29 Januacii; was a Revocatt- 
on ot it. | 0 

And as to this Matter it was ſaid that there was ſome 
Difference to be made where a fine is levied, and the Uſes 
thereof declared by a ſubſequent Deed varying in ſome Cir- 
cumltances from the Fine, fo; in ſuch Eaſe the Party him- 
ſelf and his Heirs (tho not a Stranger) is nd and 


cannot aver it to be to any other Uſe than is declared in 
that Deed. 


But where the Deed declaring the Ates of a Fine is Pre- 
cedent, and then a Fine is levyed varying from ſuch Deed, 
there all Parties are at Liberty to aver againſt it, becauſe 


- =” ftands ſingly by it ſelf; and this is now the Caſe 
; 'Tis 


—— 
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Cis a very immaterial Objection to ſay, that this Deed 
of 31 Januarii is void, becauſe made only between Husband 
and Wife ; foz tis a Writing which will amount to a 
* 2 And. 58. * Deed-Poll, tis an Agreement chewing the Intent of the 
Parties: and tis therefoze ſufficient to declare the Uſe of 
a Fine, foz an Uſe is a Creature of Equity, and therefoze 
any Agreement between the Parties by which their Inten. 
tions do plainly appear has been Held to be a good Ap. 
* Moor 789, pointment of an Uſe tho' void to operate as a Deed, ag a 
ul Bargain and Sale not enrolled purſuant to the Statute, 
o2 a Feoffment without Livery, ſo as tis made between the 

Parties, and of the ſame Lands, 
And as ſuch Agreements are ſufficient to declare the 
Uſes of a Fine, ſo a Parol-Agreement will be good to hinder 
the Raiſing of an Uſe where there is a manifeſt and plain 
Variance between the Deed and the Fine, as 'tis here ; and 
therefoze if this Deed of 31 Januarii, amounted to no moze, 
tis not only a ſufficient Declaration of the Uſes of this 


1 And. 240. Of 29 Januarii reciting the Fine did not declare any Uſes to 
þ 


Qa Bi in recited (viz.) A Fine of the then next Þ 
Date of the Deed; foz the Fine lebyed was in the ſame Hil- 
lary Term wherein the Deed was dated. 

Beides, that Deed of 29 Januarii was only directozy, and 
the Uſes therein declared were at all Times revocable till 
the Fine was levied ; and therefoze this intermediate Deed 
of 31 Januarii, being another Direction and Declaration of 
the Parties, and coming befoze the Fine was actually 
levyed, is not only ſufficient to revoke thoſe fozmer, but to 
declare new Ates to the Cife and her Heirs. 

Econtra. It was argued o: Sir William Morley, That 
this Fine and Deed of 29 Januarii made but one Conveyance, 
and that there was no Deed intervening declaring other 
o2 any Uſes which did not-conlit with thoſe declared by 
that Indenture. | 
That there muff be a favourable Conſtruction made of 
Deeds, accoꝛding to the common and reaſonable Jntenti- 

ons of the Parties, tho there map be ſome Room foz a p21 

vate Jntendment ; bnt no Man can think that theſe Per- 
ſons did intend this Fine would be levyed a Pear after 

the Date of the Deed ; tis neither agreeable to Reaſon 02 
the uſual P2zactice amongſt Men, to have Fines levied ſo 

long after the Dates of Deeds. 

K | 


Then 


—B 
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Then as to the Matter it was ſaid, 


1. That this Deed and Fine made but one Conveyance, 
and that there was no Variance between them. 

2. That the Uſes were well directed by the Deed of 29 
anuarii. 
' 3. That they were not revoked oz altered by the ſubſe: 
quent Deed of 31 January made between the Dusband and 


As to the firſt Point it was agreed. That the Fine 
was the ſuperio2 Act which dzew the Deed to it, they 
are both between the ſame Parties. and concern the ſame 
Lands, and theretoze are but one Conveyance. 

was fo adjudged in Wigſon and Garret's Cate, viz. 

2 Fine, fc. to Truſees to the Us of ht 
levy a Fine, 8 fe Ae of Himſelf to: Life 
and after his Death the Lands to be ſold foz Payment of 

with a Power of Revocation 2 — 
; a Fine was levied accozd ER; 


Feb. 24 Eliz. he covenanted with other Truftees 
ne of the ſame Land to 


to 


ine 


and 


Deed dated 21 Eliz. covenanted to 


any Writing under 


* 2 


—— —— 
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849. 


to levy that Fine wozks a Revocation. which Covenant jg 
made perfect when the Fine 1s actually levied. 

So here. when this Fine was levied, tho' at a different 
Time from that Fine mentioned in the Deed of 29 Januatii; 
pet they both make but one Conveyance, and the one addg 
Strength to the other. | 
But there was a Judgment which comes nearer to the 
Caſe at Bar both in Reaſon and Conſequence, and it wag 


Warden by Bargate and 1 ond dated 12 Junii 
convey ntereſt and afterwar 
s Rent was 1 arrear, viz. in Octob. 11 wow 


Coke and Montague otwith- 
was in arrear befoze the Fine levied,. 


done made but one Aſſurance, and the 
U guided by the firſt Fndenture : Their 
tho theſe were diTina Acts, and 
Times, pet in Conftruction of Law they (hall be ta- 
, becauſe the firt Deed was executory only till the 

vied, and mult then of Necellity have Relation 


: 


72 
x 


bat 


the Rent was due, and therefo:e 
aſes which were raiſed afterwards could not extend to the 
Rent arrear befoze that Time z nt 


: 


— — 


—— 
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Neither is there any Variance between theſe two Acts, foꝛ 
the Deed recit:s that a Fine is already acknowledged, which 
by common Intendment mult be taken to be the Caption 
tyercof befo2c the Term in which the Deed is dated, other. 
wile tis not Senſe to ſap afterwards, viz. and agreed to be 
levied the then next Hillary Term; fo how can a Fine be ſaid 
to be already acknowledged, and agreed to be levied a Pear 
afterwards 7 _ | 

But ſuppoling the Fine was to be levied a Pear after 
the Date of the Deed, yet if tis levied befoze, tis fill in 
Purſuance of the oꝛiginal rene of the Parties, and 
being of the ſame Lands, it cannot with any Colour of 
Ncqned by the Deed of 59 Januari, and therefope no Pavel. 
deſigned ed ot 29 Januaru, an ze no Parol- 
Averment ought to be admitted againſt it. | 


(2.) But Authozities are not wa in the Books to 
p2ove that the Uſes may be well dfrected by the firſt Deed 
of 29 Januarii, viz. Baron and Feme by Deed covenanted to le- 
by a Fine of Lands to W. upon Condition that it they oz Bridgman 
ther of them paid 943 1. to W. at Lady-Day, 16 ff. that then 
his Eftate ſhould ceaſe, in which Deed the husband did co⸗ 
venant that he and his Heirs would enjoy the Lands un- 
der that Condition of Payment, 8c. and after Defaule the 
Rents to be received by W. and his Heirs, without Jn- 
terruption, &c. Six Months afterwards there was a ſubſe- 
quent Deed made between the ſame Parties, and of the 
ſame Lands under the ſame Condition of Payment as in 
the firſt Deed, and the Pugband did covenant that he and 
his Cife would make a further Afurance by Fine to 
W. and his Heirs, under the ſame Condition, until De- 
fault of Payment, 8&c. and after Default, to the Uſe of W. 
and his Heirs abſolutely; which is different from the Uſes 
declared by the firſt D-ed, foz thoſe were, That W. and his 
_ ſhould receive the Rent if Default ſhould be in Payment, 
Jn Eaſter Term following a Fine was levied by the Huſ⸗ 5 irn. 
band and Wife to W. and his Heirs; and it was adjudged 7:10, 
that the Uſes ſhould be directed by the ſirſt Andenture. hat the 


Wife diſe- 
3. The Uſes being well limited by the firſt Deed, were not 71 1e che 
revoked oꝛ altered by the ſubſequent Deed of 31 Januarii, be: — 
cauſe it hath no Reference to any Fine levied; it limits no 
Ales to any Perſon whatſoever ; tis only a perfonal Agree⸗ 
ment and a Covenant between Husband and Wife, tis not 
made between the ſame Parties, neither hath it any Rela- 
tion to the fozmer Deed, 

M m 2 Now 


laſt Indenture 


nant 


them a Title. 


ve 
2 the D 


che with him, they are but as 0 
is latter Peed ſtands by 


both in Law and Reaſon, beca 


therefoze as this 
tis void b 
Party to it. 
'Tis true, 


mount to 


was woꝛtiy thus ( 


the ſafd Mano 


to the Uſe of the 


mainder 
wi 
ently conveys &c. 


the ſecond Deed. 
On the 


guided by 
was a good 


Bar. becauſe 


if it had any Rela 
a Declaration of its 
Mention of any Fine oz former 
a Revocation, tis only quou 
but it will not amo 


betoꝛe the ſaid Lad 
Deirs would ſtand ſeized thereof to 


g. and not befoze, 


17th of September foll 
d. that the Uſes thereof were 


was levied z and it was adjudge 
the laſt Deed; but the U 
good Conveyance at Law, 1 bei 
ſtand ſeiled to fuch Uſes; which differs 
the latter Deed was made 
and Wife only, and therefo2e void. 

Dere is no Alteration of t 
the Uſes befoze declared, no: 
cation; the latter Deed is no moꝛe than a 


that was never ret allowed to make a Revocat 
5 


» 
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and to dekraud them 
d Fine will not 


usband cannot covenant with the Wife, noz 
ne Perſon in Law; and 
'tis nothing, 
ſe there is but one 


Uſes, but there is neither 
there koꝛe if it ſhould 


of Rutland by Deed dated 
th B. and G. to aſſure the 


to convey 
following, 


the Uſes contained in 
the Fine 


he Reaſon was, becauſe it 
ng a Covenant to 
from the Caſe at 


between Husband 


Minds of the Parties as to 
any expꝛeſs oꝛ implied Revo⸗ 
Contract, and 
ion; fo2 ſup⸗ 

poſe 


n _—— 1 
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poſe the husband and Wife had covenanted between them: 
ſclves ts "2 the Land, it would not have been a Revocation 
the Ciſes. | 
e This Contract is as much void as any Agreement can 
be which is made by a Feme covert, who cannot be bound 
by any Act, which che doth to her Pꝛe judice; and foz ans 
Keaſon tis that ſhe would not take Advantage of any Act 
which he can do koꝛ her own Beneit. | 
Since therefoze this latter Deed of the 31 of January doth 
not refer to the Fine, ſince tis only a perſonal Contract, 
and cannot therefoze amount to a Revocation; and fince 
'tis void in Law, it being no legal Conveyance either to 
affcct the Eſtate. oz bind the Perſon of the Woman ; there- 


foze the Uſes declared by the firſf Deed muſt ſtand unalter- 
ed and not revoked. | 


Curia. The ſecond Deed is not only Evidence, but it 
actually changeth the Uſes of the firſt Deed ; foz befoze 
atute of Frauds any Thing, even a Parol-Declaratio 
the Uſes of a Fine, was good, 

Now ſuppoſing this to be a Deed⸗poll, pet it will have 
the ſame Operation as a Deed indented, foi they both wozh 
by way of Eſfoppel ; and therefoze in Hillaty Term, non6 
Will Judgment was given koz the Plaintiff, which was 
afterwards removed by Mrit of Erro2 into the Houſe of 
Peers, and there the Judgment was affirmed. * 


Rex & Regina verſus Larwood. 


Nformation againſt the Defendant, ſetting fo?th, that the S 167 


City of Norwich was an antient City into :potated, whoſe 
Liberties were confirmed Anno 3 H. 4. whith King made it 


a Connty, and 1 the — thereof Power to chule 
tary 15 Car. 2. the 


every | 
That on the 26th of Jan Charter grant- 
ed to that City by H. 4- was confirmed, by which it was 
appointed, that one Sheriff thereof ſhall be choſen 1 
Mapoꝛz, Sheriffs and Aldermen, and the other by the Map⸗ 
oꝛ and Commonalty of the ſaid City, and that they ſha 
be ſ\wo2n every Pear upon the 29th Day of September in the 
Guildhall of the ſatd City befoze the Mayo: and two oz moze 
Juſtices of the Peace. 
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(viz.) That no 


the Mapoꝛz. Sheriffs and Aldermen, &c. duly choſen Obe 
riff of the ſaid City juxta formam chartz Car. 2. and they a. 
ver him to be a Perſon capable of the Office, and that ye 
had due Notice that he was choſen, &c. and was required 
to take the Oath of a Sheriff on the 29th of September fol- 
lowing, but that he refuſed ſo to do, and to take upon him 
the ſaid Office of Sheriff, to the great Hinderance of the 
Buſineſs both of the King and his Subjects, &c. 
The Defendant pleaded the Statute of 13 Car. 2. cap. t. 
commonly called The Corporation At, by which tis enaged 
Perſon ſhall be elected oz choſen into any ge. 
fiice of Truf in Cities, Cozpozations o2 Bozoughs, who 
Gall not within one Pear next befoze ſuch Elegion 
have taken the Sacramemt of the Lord's Supper accoꝛdiug to the 
Rites of the Church of England, and in Default thereof 
fuch Election is declared void. 
Then he averred, that foz ſeveral Pears laſt paſt he was 
a Proteſtant Diſſenter, and did not take the Sacrament within 
a Pear befoze he was choſen Sheriff, &c. ſo that the Choice 
was void; and of this he gave the Papyoz, &c. Notice. 
De further ſets fozth, that on the 19th of July, primo 
Will & Mariz he did take the Oaths appointed by the Sta- 
tute of 1 Will. & Mary Entituled, An At for removing and pre- 
venting all Diſputes concerning the fitting of that Parliament, and 
ſubſcribed the Declaration appointed by the Stacute of 
Car. 2. cap. g Papiſts to fit in 


That the Defendant on the gth of July 4 Willi. wa 


by an Act P20- 
teſtant Diſſenters from the Church of England from 

nalties of certain Laws therein named, tis enacted. that 
no Law oz Statute of this Realm made againſt Popiſh 
Recu ercepeing the Statutes of 25 Car. 2. and 30 Car. 2. 
fo: diſabling Papifs, &c. ſhall be conſtrued to extend to 
Diſſenters from the Church of England, who Gall take the 
Daths pꝛeſcribed by the Statute of 1 Willi. & Mariz cap. i. 
and ſubſcribe the Declaration enjoyned by 30 Car. 2. cap. i. 
Which Oaths and Declaration the Juſtices of Peace in 


their 
3 


— 


a 
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their Nuarter-Seſſions are obliged to tender to the Perſon : 
By which Statute of » W. & M. tis farther enacted, that 
ſuch Perſons who ſhall take the ſaid Oaths, and ſubſcribe 
the ſaid Declaration, ſhall not be liable to any Penalties, 
&c. mentioned in the Statute of 33 Eliz. noz 22 Car. 2. en- 
titled, An Act to prevent ſeditious Conventicles z noz ſhould be 
p2oſecured * any Court foz Nonconfozmity to the Church 

En „c. | 
0 hen he averred, that he was a Proteſtant Diſſenter on the 
19th of July 1 Will. & Mary and that at the Quarter Seſſions 
of the Peace then held at Norwich he took the ſaid Oaths, 
and ſubſcribed the Declaration, 8c. 


The Plaintiff demurred generally. 


hoſe Leaſes, it not purſua 

judged void ; but it hath , that they 
are not void to all but only to the Lefſozs 
ſtruni | 


of the Land: But to 
that there is another 


— 


—————r 
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to take the Office of a Sheriff foz the Service of the G 
vernment, and which by Law he ought to take upon him. 
Then as to the Pleading, this Rejoinder is a Departure 
from the Bar; foz he hath pleaded the Statute of 13 Car. 2. 
which (as he alledgeth) made his Election void by not re. 
ceiving the Sacrament within a Pear; and in His Rejoin. 
der he excuſeth himſelf from taking the Office by pleading 
another Statute (vir) that he ougyt not to take the Sq. 
crament accozding to the Rites of the Church, &c. ag a 
1 thereof, &cc. which is not purſuant to the ſame 


Rotheram Serjeant conira. Jf the Election is made by the 
Statute of 13 Car. 2. then the Defendant was never lam. 
fully choſen Sheriff, and ſo cannot be puniched; and it 
would be very inconvenient if he ould be compelled to ac 
without a 22 8 — becauſe he would be uncapable of 
executing any Pzoceſs. ; 

The Statute intended only to diſable Men who were not 
of the Communion of the Church of England to hold publick 
Offices. and not to puniſh them tif they did not qualifie 
themſelves ; it was made in Favour of the Church, and not 
to inflict Punidments upon Diſſenters foꝛ Nonconkozmity; 
foz they being excluded (unleſs they would qualifie them- 
ſelves) the P2ofits of all the t and beneficial Places 


thzoughout the Kingdom, mult of Conſequence be enjoyed 


Car. hurchmen. 1 
IM e this was the Intent and Delign of that Law, will 


. on, oz the 
' void, but the other inflicts the Punihment; therefoze the 


moꝛe enn appear by comparing the Bartholomew and Ox · 
fords together; the one enjoins that every Parton, &. 
tall within a Time limited declare His Allent to the Book 
ot Common Prayer, oz that his Living wall be ipſo fato void, 
The other enacts, That it they have not declared their A 
ſent as afozeſaid, and hall take upon them to pzeach, that 


then they wall not come within five Miles of a Cozpozati- 
* 


ze Pariſ® where he was Parſon, upon Penalty of 
401. which wews that the firſt Act makes the Living onl 


dant cannot be puniſhed in this Caſe, becauſe the 
Statute of 30 Car. makes the Election void, but adds no 
Puniſhment to the Perſon unqualified. 1275 
As to the Objection, that the Ancapacity ariſes from 


the 
Default of the Defendant himſelf, that cannot be material; 


fo2 if he removes from the Cozpozation, he ſhall not be pu. 
niwed fo2 not executing the Office, and pet he is thereby 


made incapable by his own Act. 
4 Tie 


* 
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Che Neglect in not receiving the Sacrament is not an 
Oftence at the Common Law, oz againſt any Statute ; tis 
made ſo by the Canons which enjoin the receiving of it 


thꝛee Times in a Pear: ſo that it doth not fall within the 


Cogni4ance of the Cempozal Courts to puniſh the Defendant, 


but by tbat Law againſt which the Offence was committed. 


But if B. R. ſhould take Notice of it, He ought not to be 
made a Criminal upon a bare Pzeſumption, fo2 he may be 


indꝛed from receiving of it by an Jncapacity of Mind, by 
Dicknels, oz other wite. | 
N 


either can Sir John Read's Caſe be any Authority againf 


the now Defendant, becauſe he was lawfully appointed 
to be Sheriff, and his Jncapacity incurred ex poſt facto, 
which is different from tois Caſe, 7 
But if the Neglect to receive the Sacrament was- an 
Offence befoze the Statute of 1 Will. & Mariz, pet tis 
not puniſhable now; fo2 by that Statute Proteſtant Diſſenters 


are exempted from the Puniſhment inflicted on them as ſuch 


by any fozmer Laws; and tho' they difſent from the law- 
ful and eftabliſhcd Church, yet if they are Poteſtants, and 
have taken the Oaths and ſubſcribed the Declaration, they 
are not to be puniſhed koꝛ Nonconfozmity ; and the Defen- 
dant hath averred himſelf in his Plea to be qualified-1n 


theſe Points, and ſo not to be pꝛoſecuted to: Nonconfozmi- 


% e Afterwards in Hillary Term 6 & - W. & M. Judg⸗ 
ment was given foz the Plaintiff (viz.) That the Eozpoea- 
tion-Act never deſigned to exempt Diſſenters from bearing 
Offices in the Govrnment, but to eſtablich a Succeſſion of 
Perſons who were well affected to it, foz otherwiſe it would 
be an Encouragement foꝛ ſome Men to perlif in their Non- 
confozmity on Purpoſe to avoid Offices of Burthen and 
Charge, inſtead of bzinging them to confozm, whicy 


was 
_ chiefly intended by that Statute. —— 


'Tis a Fault in the Defendant not to have received the 
Sacrament at leaſt once in a Pear, becauſe by the Canon 
Law which hath been received here Time out of Mind. be 
is obliged ſo to do; and therefoze tis very abſurd to alledge 
as an Ercuſe, what is rome 8 Nealect of his Duty. 

Jf ye had been diſabled by a Judgment in Law, he 
might have been excuſed ; fo: tho' his Fault oꝛ Neglect 


was the Occaſton'of ſuch Judgment. tis a Mark 
upon him by the Government. 5 * 1 


Nn 


> no 


But 


274 


— 


Paſch. 6 W. & M. in B R. 1694 


— 


but only to ſuch who ſhall qualifie themſelves as therein is 


Defendant to be exempted from this Office, becauſe 
was not made in Fabour of Diſſenters, it intended to make 


pro fine, 


= 
n.. 


But in Caſe of an Excommunication where he may x, 
move the Diſability, there he ſhall not be excuſed. 
Then as to the Pleading he doth not ſay, that he com 
not receive the Sacrament, &c. foz the Sake of his Conc. 
ence. Suppoling then a Man befoze the Act of Andu:gence 
of x W. &. M. had neglected oz omitted to receive the ſame 
within a Pear befoze His Election to an Office, no Man 
will ſap. that it would have excuſed him. 

The Defendant therefo:ze ſhould at firff have pleaded 
in Bar, That he was a Diſſenter from the Church, &. and 
then bzought himſelf within the Compaſs of the Act of 
dulgence, of which the Court cannot take any Notice, 
becauſe tis a p2ivate Act ; foꝛ befoze it was made, the Law 
did not take any Notice of Proteſtant Diſſenters, but only of 
Diſſenters from the Church in 


eral; beſides, 'tis an Ac 
which doth not extend to all Sozts of Proteſtant Diſſenters, 


pzeſcribed. 
t therefoze the Act of Indulgence is a pꝛivate La 
Me 44 — not be a ſufficient Excuſe S the 


Act 
never intended to excuſe him who was Itable — ; it 


ent foz one Offence, which the Law will not al- - 
low : therefoze there being a Capias againft the Defendant 

and he now appearing in Court, he was fined ide 
and no moꝛe. 
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Rex & Regina werſus Kemp. 
Mich. 5 Willielmi, 8c. Rot. 333. 


&c. ſetting foꝛtn. That King Charles the Second did on 
the 25th of July, Anno 12 of His Reign, grant to Martin the 
Office of Searcher in the Pozt of Plimouth, quam diu Domino 


i placuerit. 

Tow on the 14th of January, Anno 25 of his Reign, the 
King by Letters Patents reciting the Gzant to Martin, &c. 
did grant this Offce to William Fryer foz Life, habendum 
cum mortem, ſurſumredditionem vel forisfacturam of the 


ſaid Martin, it Mould be void, with a non obſtante to the 
Statute of 14 R. 2. c. 10. | 

William Fryer on the 24th of December, Anno 27 Car. fur: 
rendered his Intereſt to the King, who in Conſideration 
thereof the ſame Day did grant this Office to Henry Kemp 
fo: Life, to commence upon the Death, Surrender, Foz» 
feiture, 02 other ſooner Determination whatſoever of the 
Eftate of Martin, and in the ſame Letters Patents grants 
it to William Kemp foz Life, upon the Death, Surrender 
02 Fozkeiture „ Kemp and Martin. 

P 

died. ſo that Martin's Patent was void; foz he having oni 
an Eſtate at Mill inũſted that it was not only determin 
by the Gꝛant made to Fryer, but by the Demiſe of the Ring. 
and William Kemp being poſſeſſed of the Office by Ufrtue 
of the laſt Gꝛant, a Scire fac. was bzought to repeal it, to 
which he demurred. 


Che Quektſons were, 


( Whether the Gzant made to William Fryer was good 

02 not; foz if that fails, then the Gzant to Kemp is void 2 

2829 ther the King can grant an £ffice to commence 
ro 

(i.) The Gꝛant to William Fryer is void, becauſe the Eſtate of 

Martin being only during Pleaſure, it was too weak to ſuppoꝛt a 


d. Martin fill ſurviving, then the King 


Gꝛant of this Officein Reverſion, which was likewiſe to com; 
Nu 2 mence 


ire fac. out of the Petty-Bag to repeal Letters Patents, , 


Salk. 464. 


* 5 
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2 Brownl. 


241. 


Dyer 197 b King H. 7. Anno 9. of his Reign, by Letters 


— 


mence upon ſuch an Jncertainty as the Determination of 
the King's Will, | 

Beſides, the King was miſtaken in his Gꝛant both in 
Point of Law and in Fact. | 

Firlt in Point of Fac, becauſe he intended to grant an 
Eſtate in RKeverſion to Fryer - now Martin having an Eſtate 


at Will, and if that Müll be determined by the Gzant it 


ſelf to Fryer, then the King had the Office in Poſſeſſion, 
and Fryer muſt have it ſo, which was never intended, 
'Tis plain that the King thought that Martin had a moze 
durable Eſtate when he made the Gzant to Fryer, fo Mar- 
tin g Patent is recited in Frycr's Gzant, which Patent was 
then actually determined; now where an Office 02 an Jn: 
tereſt in an Office is recited to be in being when in truth 
it is not ſo at the Time of the Gꝛant, tis enough to make 
that Gꝛant votd, 


made Robert Bl Remem bꝛancer of the Exchequer foz Life, 
who Anno 3 H. 8. was made one of the Barons of the Ex- 
ner quam diu ſe bene geſſerit, he ſtill executed his fit Ot 
Deputy, and afterwards, viz. 7 H. 8. he got Leave 


fice 


of the King to grant it to his Son fo2 Life, when it ſhould 


be vold by his Death o2 Surrender, oz by any other means 
whatſoever, but becauſe he had no Right to the Office af: 
ter he was Baron, therefoze it was held that the Gꝛant to 
the Son was void, and a Scire fac. being b2zought by the 
King it was repealed. 

*Tis obſervable that the Ring doth not ſay ex certa ſcientia 
& mero motu damus, &c. Now ſuppoſe he had died befoze Mar- 
tin, as in Fact he did, that would certainly have determin- 
ed his Jnteref, but yet the Patent ſafth that Fryer's Jnte- 


reſt hall not commence, but n Deat urrender 
o2 Forfeiture of Martin. — V, 


Sir Thomas Moor being poſſeſſed of a Term foz 44 Pears 
was attainted of Treaſon. the King ſetzed it, and made a 
G2ant thereof to Phillips, Habendum foz 21 Pears after the 
End of the Term made to Sir Thomas; now this Leaſe to 
Philips was adjutg*d vold, becauſe the firft Leaſe for 44 
Pears being fozfeited by Attafnder was extinguiſhed in the 
King long befoze that Leaſe was made; ſo that the Eſtate 
and Intereff to Philips was not well limited in the Com- 
mencement, which ſeems to come near the Caſe at Bar. 
fo: by the Gꝛant to Fryer his Intereſt was to commence 
upon the Death, &c. of Martin, when it actually commenced 
in Poſieſſion, becauſe Martin had only an Eſtate at Mill which 


was determined by that very Gꝛant made to Fryer. 
4 2. The 


— 
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2. The King was miſtaken in the Law, foz by the Pze- 
miſes in his Gꝛant his Will (as to Martin's Jntereſt) being 
determined. then the Habemdum to 


6R b. 


197. 


5 that 
re a 
but bel 


Econtra. 
mould be votd, but 


bur ft 
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Will 
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Jt has been objected, That Fryer's Patent is void, becauſe 
the Limitation of his Jntereſt is different from what was 
intended by the King, to it was to commence upon the 
Death, Forſciture, or Surrender of Martin; Now tho' in Fac it 
did not commence by either of theſe means, but by the 
Death of the King, yet this cannot be an Objection of any 
Weight. becauſe theſe Wozds were only to bew when hig 
Title hall begin, and if the King is miſtaken in that Mat. 
ter tis not to his Prejudice; and therefoze his Gzant can. 
not be void fo this wong Commencement, 02 foz the An. 
certainty when it ſhould commence. 

'Tis true, it might abe been made much better, but g;y 
'tis a good Sant. and that within the Reaſon of the Bigoy 
of Bath's Caſe, which was thus, viz. he made a Leaſe to El. 
and Robert Coſin foz 6o Pears, in which there was a P20viſo, 
That if they die within the Term, the Biſhop and his Suc; 
cefſ0zs might re-enter : Rabert ſurvived Elizabeth, then the B. 
ſhop died, and in' 18 H. 8. another was conſecrated, who 
made a Leaſe of the ſame Land to Clark foz 60 Pears, when 
it would be void after the Death, Forfeiture, or Surrender of 
R. Colm, who died within the Term firſt granted. 

Jt was objected in that Caſe that the Commencement of 
the ſecond Leaſe was uncertain, foz it muſt be upon one of 
thoſe thzee Accidents, and therefoze ic was vold, becauſe - 
uncertain _ which of thole Contingencies it would 
commence z oz if it did not begin upon Forfeiture or Surren- 
der, it could never begin in Poſleſſion upon the Death of 
R. Colin, becauſe the firſt Leaſe was not void upon his 
Death; foz it was voidable by of the Bibop: but 
it was adjudged that the ſecond Leaſe did veſt in Point of 
Jntereff immediately, and ſhould not wait to take Efen in 
Poſſeſſidn at the End of the Term firſt demiſed, ik chat 
Leaſe Gould not happen to determine by either of thoſe 
thzee Accidents z ſo that its Commencement in Interest 
was certain enough. 
which Caſe it was alſo agreed, That if it be doubtful 
w the King hath a Title to grant 02 not, by Reaſon 
of a fozmer Leaſe in being, which may be either good 02 
not, and the ſecond Leſſee accepts a Leaſe of the ſame 
Lands, babendum after the End or Determination of the 
Leaſe, and if thac Leaſe ſhould not happen to be good, 
from ſuch a Feat foz ſo many Pears, &c. Now tho' 
mencement of ſuch a Leaſe as this ſeems 
uncertain, yet 'tis in the Caſe of the Ain 
the firſt Leafe muſt be void oz not; if void, then 


po 
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commences from the Feaſt, &c. if good, then from 
— Determination of the firſt Leaſe, 4 
A Gant of a Stewardſhip of ſeveral Manoꝛs by Name 
without mentioning in what County, is very incertaia, be- 
cauſe the King may have divers Manoꝛs of the ſame Name 9 Rep. 42. 
in ſeveral Counties, and no Jfſue can be taken oh 
MWano2s the King intended to grant; but yet ſuch a Pa- 
= 04 . * e Earl f Rutland a tempore plenz 
a Gan 0 and à ztatis, 8 Rep. 46. 
when in Truth He was of Age long befoze, yet it was ad: ; 
judged a good Patent, becauſe it was the Intent of the 
King that it ſhould commence from that Time; and if that 
could not be, then foz the Time to come. But the molt 
material Queſtion was not debated by thote who argued 
on the other Dide, viz. 
Mhether an Eftate foz Life in an Office may be granted 
in futuro to commence after the Determination of an Eſtate 
at Mill? foz if this can be done, tho' tis a Grant in Rever- 
fon, pet there needs no pꝛecedent Eftate to ſuppoꝛt it. 
As to this Matter the King hath a general Power to 
grant Offices in Reverſion; it hath been a doubtful Point 
whether a miniſterial Office could be ſo granted in the Caſe 
of a common Perſon, but it was never queſtioned but the 
King might do it, who hath a ſpectal Pzerogative foz that 
very Purpoſe, and thereeoze Anno 15 Elie. it was the Opt- 
nion of my Lozd Dyer who was a learned Judge, that 
vithour peter ing toto do, becauſe in Propxiety of Speech 
2 ng 10 cauſe in pꝛopꝛiety o 
there is — — of this Office, 27 a Nominatt- 
on of the on who all ſucceed the Officer in Polleffion 
but the King may grant it after the Life of the Perſon in = 
being, tho not by way of Reverſion, but only reciting that 1 15> 
ſuch-a one bath an Ettate fo: Life, nos de gratia ſpeciali, &c. Cho. Car. 
— — &c. to the Gzantee, habendum poſt mortem, . H Ab, 
But as to this Matter the Law is now altered (viz.) '** 
That a Biſhop may grant the Office of Regiſter in Rever- 
ion without reciting the Eltate of the firft Gzantee ; and 
if ſo, certainly the King may grant this Office in futuro; 
and the rather, becauſe in its very Nature he hath only a 
Right of Nomination. and the Gꝛantee himſelf hath little 
moe in it than a dare Authozity without an Antereft ; he 
bath only a Power to ſearch foꝛ pꝛohibited Goods either 
impoꝛted oz expozted at Plymouth; and it was never pet de- 
— but an Authority (as this is) might be granted in fu - 
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'Tis no Objection to ſay. that a Freehold in Lands, & 
cannot be thus granted: Tis true, the Law is ſo in the 
Caſe of a Freehold of Lands which are always in being. 
fo: otherwiſe it would be in Abeiance, which is not allowed 
but in particular Caſes, and it would be to make Fractiong 
of Eſtates, neither could Livery of Setſin be had in ſuch 
Caſes; but none of theſe Keaſons concern an Office which 
hath no Exiſtence but at the Pleaſure of the Gzantoz, and 
is no longer in being then whilft it continueth in Gꝛant. 

But the Misdom of the Law hath made a Difference. 
even in Offices themſcives (viz.) between ſuch as are in 
Fte exiſting. and ſuch as are only granted foꝛ Life oz at Mill: 
and then Nffices in Fee will fall under the ſame Ruleg 
with other Jnheritances, but Offices foꝛ Life may be grant. 
ed in futuro by the ſame Reaſon as a Rent oz a Common 
may be granted to a Man and his Yeirs; and therefoze in 
this Gꝛant the King was neither miſtaken in Fact oz Law; 
foz this Office may be granted in futuro after the Determi, 
nation of an Eſtate at Will, which is not to ſuppozt the 
ſubſequent G2zant, but the Recital of it is only to ſbew 
when that wall take Place, | as 


Curia. The King may grant an Eſtate in an Office to- 
commence in futuro, oz upon a Contingency, which Eltate 
wall ariſe out of the Inheritance he hath in the Office: it 
_ — ſuch he may have in point of Intereſt, tho' nut in 

Now admitting that the Eſtate at Mill which Martin had 
was determined, pet the Gꝛant to Fryer ſhall be good, and 
by Conſequence after his Surrender the Gꝛant to 
Gall be alſo good; foꝛ there was ſuch an Office as this 
Searcher, &c. tho no Eſtate in the Office was in being 
when the Gꝛant was made to Fryer; and if ſo, then by that 
Gzant a new Thing was created to commence in futuro af; 
ter the Death. &c. of Martin; and ſince Corbet's Caſe it hath 
not been doubted but a Rent de novo may be granłed tocom- 
mence in futuro, foꝛ *tis a Creature of the Grantor z and this 
being in the King'z Caſe, he may conſtitute his Gꝛaut in 


There have been many ſuci Grants of late Pears, and it 
will be very hard to aſſign a Reaſon why a Gzant fo com- 
mence in futuro ſhould not be as good where there is no ſuch 

Eſtate oꝛ Jntereft in an Office in being. : 
This is not a Remainder oz Reverſion ; tis not the one, 
becauſe not created when the particular Eſtate was * 
„ u 


— 
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noꝛ the other, becauſe there is no J nheritance in this Of- 
fce. but ill tis a good Grant by way of Keverſion viz. ) ha- 
bendum after the Death of the firft Grantee, &c. and ſuch 
Grants have been held good in Law; wherefoze in Trinity 
Term following Judgment was given koꝛ the Defendant. . 

| a 5 M82 221 7 
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Knipe verſis Edvin, 53 
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upon the Nomination of the Duke 'of Ormomd who is Bi 


admit the Defendant to the Office pf "who ix high 
Steward. and it was inſiſted, That he could not habe an Al 


Mandamus to the Dean and" Chapter df Weſtminſter to 
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ze, becauſe he had neither any Seiſin or Freehold befoze - 


Admittance. K 

Econtra. Tis the Dean and Chapter, and not the High 
Steward, who uſually appoints a Perſon to this 3 
fo: of common Right they who have a Franchiſe oz Retorna 
Brevium, habe alſo Power to put in a Bailiff, which the 


ve always granted this Office; and when the Perſon ts 
in. he is Kriel Ballivus Decani & Capital, &c. and *tis they who 


are to anſwer foz his Piſcarriages. 5 HE vs do 
A Mandamus is a Pzerogative CWlrit, and uſually granted 

where the publick Juftice of the Hatton is concerned; but 

here is a Diſpute bet two Perſons about the Right 

of Nomination to this Olfice, and ny is admitted 

the Dean and Chapter, and ſwozn into it, ſo that Ye ya 

a Freehold toꝛ Lite; and this Writ was never yet gran 

to try Titles : it Edwin hath 

an Action on the Caſe, as a Clerk may aga an Arch⸗ 


deacon who refuſes to admit him, but cannot Have a Man- 
ns. 


Curia. An Action on the Cate will not put the Man in 
Poſſeſſion of the Office, fo2 by that he Gall only recover 
- "2 : A Mandamus was granted, but without Pꝛeju⸗ 


Oo | Reeve 


Dean and Chapter hath in this caſe, and accozdingly the? 


any Pꝛejudice. 4 Wing arch. 101 
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Reeve verſus Long. 


Nroꝛ of a Judgment in the Common Pleas in Ex&tment 
foz Lands in Milkſham in the County of Wilts, in which 
there was a ſpecial Uerdict found to this Effect (viz.) That 
n Long Eſq; was ſeized of the Lands, &c. in Fee, who 
his laſt Mill dated the 2oth of July 1676. did deviſe the 
ſame ts his Nephew Henry Long (tye eldeſt Son of his Bzo- 
ther Ricbard Long) for life, and after his Decaſe to the fire 
Don of the ſaid Henry Long lawfully begotten, and the Yeirg 
Males of the Body of ſuch firſt Son lawfully iſſuing, and 
fo: Default of ſuch Jllue, to the ſecond, third, fourth, 
fifth, &c. and every other Don of the Body of the ſaid 
Henry Long lawfully to be begotten, ſucceſſively one after 
another, and to the Heirs Males of their reſpective Bodies; 
and foz Pefault of ſuch Jflue to Richard Long the Defendant, 
ſecond Son of Richard Long, foz Life, and after his Decraſe, 
to his firſt. ſecond, third, & c. and every other Son, ut ſupra, 
with divers Remainders over. 
John Long died, and entred, who had Iſſue one 
Daughter, and about Lady-day 1687. died leaving his Wife 
enſeint with a San, who was bozn about ſix Months after the 
Peath of his Father. But the Peath of Henry without 
Alue-male, Richard Long g the next in Kemainder, en- 
tred, &c. and afterwards the poſthumous Son by his Gnar- 
dian entred upon him, and thereupon Richard bzought this 
Ejeament., and had Judgment in the Common Pleas, Which 
Judgment was ſaid to be erroneous, 
Els plain that Heory the after-bozn Son is Heir at Law, 
and if thisWill had not been made, he would have inherited; 
and therefoze the Intention of the Teffatoz muſt be very 
clear in the Mill it ſelf to diſinherit this Heir, otherwile 
he muſt not be defeated of the Eſtate. 
But his Intention (which is the only conſiderable Thing 
inthe Will} appears to be of another Nature; f̃oꝛ thzough- 
out every Paragraph 'tis plainly to be collected, that he in- 
tended his Land ould go, and be continued in the Heirs 


males of his Family ſucceſſively. 


This muſt therefoze be an Execntory Deviſe, and not a con- 
ti t Remainder ; and the rather becauſe *tis in the Caſe of a 
Mill vy whichEſtates do paſs otherwiſe than DyConderances 

W. p 
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at the Common Law; and the Law will not ſuffer this 

to be conſtrued a contingent Remainder, becauſe that would 

de to diſinherit an Heir upon a Nicety againſt the plain 

Intention of the Teſtato . 

That Intentions govern in Wills many Authozities may co £1i:. 

be cited (viz.) It the Father, Having thzee Sons deviſes 424. 

his Land to his Eldeff Son in Tail, Remainder to his ſe- 

cond Son in like manner, Remainder to his third Son 

in Fee, and the Eldeſt Son happens to die in the Life- 

time of his Father leaving Jllue, it has been Held that 

ſuch due tall inherit without a * new Publication of the * But if the 

_ —_ it was not the Intention of the Father to * 

difinherit him. | 4 

It therefoze this is a ſpringing Remainder, then the Free: abe Will 

hold (hall veſt in Richard till the Son of Henry was bozn, muſt be new 

and then it ſhall veſt in him; and to pꝛobe it to be a ſpring- publiſhed. 

ing Remainder 02 Executory Deviſe, that noted Caſe of Pell and 

Brown was cited, which is repozted in ſeberal Books (viz.) 2 Cro. 550. 

the Father being ſeiſed in Fee, and having Jflue thee ; Roll. Atr. 

Sons. William, Thomas and Richard, deviſed it to Thomas 2 Roll. rep, 

and his DPeirs, paying Richard 201. per Annum, Kc. and if 394 

1 died without Jllye, libing William, then to him in Fain. . 
ee. | Bndgm. I. 
Thomas entred and ſuffered a Common Recovery to the 

Uſe of himſelf and his Heirs, and deviſed it to A. and died 

without Jlue in the Life-time of his B:other William, to 

whom the Land was adjudged; foz Thomas had no Eſtate- 

tail, but a limited Fee which was determined by his dr⸗ 

ing without Alue, Uving William, whoſe Intereſt mult a- 

riſe upon a Eontingency ( vi.) by way of Executory Deviſe; foz 

Thomas might have ſurvived Him, oz might leave Flue 

living William ;; and therefoze this Recovery could be no Bar, 

becauſe the Eſtate of William did not depend upon that of 

Thomas, but was collateral to it, and a meer Poſſibility 

which a Recovery could not affect, and which it would have 

done if it had been a Remainder veſted; ever ſince this Eaſe 

Erecutory Deviſes have been allowed not abſolutely upon a dy- 

ing without Iſſue, but dying ſo in a particular Time, foz 0- 
therwiſe Eſtates might be continued to Perpetuity which 

the Policy of the Law will not endure. 

To pꝛove likewiſe that Freehold ſhall veſt in the Heir till Cro. Elis. 

the Contingency happens, a Judgment was cited in B. K. , 

43 Eliz. viz. A Man deviſed his Lands to M. fo: a Term ok 7 

years, which was to commence at the next Michaelmas after 

the Death of the Teſtatoz, Remainder to N. and his Heirs. 
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the Queſtion was, Wyctyer this was a 602d utmainder: 
'Tis plain it cou d not t«ke place co inſtante that the parti. 
cular Eſtate determined, becauſe of the Term foz P:arg 
coming between theſe Eſtates; but it being in the Caſe of 
a Deviie, the Frechoid in the mean Time Hall defcend 10 
the Heir of tyze Deviſoꝛ. 


Econtra. This is a contingent Remainder, fo2 if it mould 
be an Executory Deviſe, then a Perpetuity would be intre- 
duced, becaule it tis executozy in one, it may be ſo in all 
the Deviſees; and therefoze it would be againſt the known 
Principles of Law to make it an Executory Deviſe, eſpect. 
ally in this Caſe where the Teſtatoꝛ was not ſure that Hen- 
ry Long would have a Son; ſo that tis a plain Contingen⸗ 
cy, which not happening in time, nothing remains in him 
to make it executoꝛ v. | 

There are two Things to make a Pevile executory. (viz,) 
it muſt be limited upon an Eſtate in Fee⸗fũmple, and it 
ought to be limited upon a Condition both which are 
wanting in this Caſe; neither can any Remainder be cxe- 
cutozy where there is a particular Eſtate to ſuppoꝛt it. 


2Saund.38o, As fo2 Inſtance, A Deviſe was to his Wife foz Life, and 


hall not enure by way of 


Son was born. 


to a Son after the Death of his Mother, if be ſhould habe a 
n 3 and if he die befoze he come to Age, then to the right 

eirs of the Deviſoz, which Deviſoz died without Aue, 
his Wife married again; then the Heir of the Deviſoz by 
Bargain and Sale enrolled, &c. conveyed the Reverſion 
to the husband and Wife, who had afterwards a Son bozn: 
Now it was adjudged, that the Eſtate limited to that Son 
| Deviſe, becauſe that is 
never allowed where a Contingency is limited to depend 
upon a Freehold capable to ſuppoꝛt it; foz the Mother had 
a Freehold fo2 Life, and therefoze it was adjudged a con- 
tingent Remainder to the Son; and the Heir at Law having 
a Reverſion in Fee in him by Deſcent, it was held, that the 
Remainder was deſtroyed by his conveying that Reverſion 
to the nag born. foz Life in the Mother befoze ber 


But Archer's Caſe was relied on as an Authozity in Point 
(viz.) A Deviſe to the Father for Life, Remainder to his next 
Detr-male in Cail male; the D2viſoz died. the Father made 
a Feolfment with Warranty ; adjudged that by this means 
the Kemainder. was defroyed, becauſe every contingent 
Kemainder muſt take place co inſtante that the particular 


Eltate determines, oz veſts during the particular 3 + 
| I 
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now it could not take place eo inſtance the particular Eftatc 
determined, fo2 that being gone by the FeoTmenat, the Son 
could not be Heir to his Fatacr who was then alive; foz 
nemo eſt hæres viventis, and theretoze could not cater to2 a 
Fozfeiture, neither could it velit during the particular 
Eſtate, becauſe that was actually fozfeited, 

S3 here in the Caſe at Bar, the Eſtate being limited to 

Henry Long foꝛ Life, Kemainder to his firſt Son, and Hen- 
ry dying befoze that Son was bozn, the Remainder could 
not veſt in him who was not then in being; and the par⸗ 
ticular Eſtate being determined by the Death of Henry, it 
mult go over to the Defendant who was next in Remain⸗ 
der. 
As to the Caſe of Pell and Brown, the great labour there 
was to make it an Eſtate⸗tail in the firſt Deviſee, which 
not being allowed, then it muſt be a void Limitation to 
the next, unleſs conſtrued to be an Executory Deviſe to him; 
and that was the Reaſon of that Judgment on purpoſe that 
the Intent of the Teſtatoz might be fulfilled ; but that differs 
from this Caſe, becauſe the Perſon to whom the Eſtate 
was deviſed, was in being, but tis otherwiſe here; and 
ſo the Judgment in the Common Pleas was affirmed with⸗ 
out any farther Argument, but in Michaelmas Term follow- 
ing it was reverſed in the Youſe of Peers. 


Nichols verſus Pawler. 


1 an Action on the Caſe the Defendant pleaded, that the 
Plaintiff was alienigena bozn in France under the Allegi⸗ 
ance of the French King, 2dverſar. Domini Regis & Dominæ Re- 
ginz de patre & matre inimicis ipſorum Domini Regis, &c. nunc 
& eidem adverſario ſuo adheren. oriundus & ingreſſus in R An- 
gliæ abſq; ſalvo conductu. & c. Et hoc paratus eſt verificare ubi quan- 
do, &c. Et prout Curia dicti Domini Regis & Dominz Reginæ con- 
ſideraverit unde petit Judicium, &c. 

The Plaintiff replied, quod ipſe eſt indigena in Regno Angliz 
ſub ligeantia dicti Domini Regis & Dnz. Reginz nunc de patre & 
matre amicis eorundem Domini Regis & Dominz Reginz nunc ori- 
undus & natus apud London. præd. in parochia & warda præd. & 
non alienigena prout przd. (the Defendant) ſuperius allegavit & 
hoc petit quod inquiratur per patriam, &c. 


The 
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The Defendant demurred generally, and it was adjudg. 
ed that the Aue was not well taken, becauſe the Plaintif 
ht not to have concluded to the Countrey, koz there 


delng new matter ſet fozth in the Replication, he would 
have giben the Defendant Oppoxtunity to rejoin, 


DE 


Term. Sanct. Trin. 


Anno 6 Gulielmi & Marie Regis & 


Reginæ in Banco Regis, 1694. 


Wilſon werſus Law. 


Ohannes Law 
nuper de paro- 


dii in Campis 
in Com. pred. generoſus at- 
tachĩat: fuit per corpus ſuum 
ad reſpondend. Roberto Wil- 
o fratri & 1. 

e 


ſon 
Edwardi Wilſon 
morte præd. Edwardi quon- 
dam fratris ſui unde cum 
appellat & ſunt p 


leg. de pro- 
ſequendo ſcilt. Carolus Wil- 
liams de parochia ſanQi Ja- 
cobi infra libertatem Weſtm. 
in Com. præd. tapetiarius 
& Johannes Wheeler de pa- 
rochia Sanctæ Mariz le Savoy 
in Com. præd. generoſus & 
unde idem Robertus Wilſon 
frater & hzres przd. Edwardi 
' Wilſon in propria perſona ſua 
inſtanter appellat przd. Jo- 
hannem Law de co quod ubi 


chia San&iEgi- 


rædict. Edwardus Wilſon 
it in pace Dei & Domini 
is & Dominæ Reginz 
nunc apud prædict. i 
am Sancti Egidii in Cam- 
pis in ict Com. Midd. 
nono Die Aprilis Anno 
Regni Domini Gulielmi 8 


- Angl. Scotiz Franciæ & Hi- 


berniz Regis & Reginz fi- 
dei defenſor. &c. ſexto cir- 
ca horam primam poſt me- 


ridiem ejuſdem diei ibi tunc 


venit Johannes Law 
felonice ac ut felo dictorum 
Domini Regis & Dominæ Re- 
ginæ nunc inſidiando & ex 
malitia ſua præcogitat. & in- 
ſult. itat. contra pa- 
cem dictorum Domini Regis & 
Dominæ Reginæ nunc coro- 
nam & dignĩtatem ſuas ac eiſ- 
dem die Anno hora & loco vi 


— — 
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Wound 


& armis &c. felonice volunta- 


rie & ex malitia ſua praco- 
gitaca in ipſum Edwardum 
Wilſon inſultum fecit & præd. 
Johan. Law adtunc & ibm. 
cum quodam gladio de ferro 
& chalibe confecto valons 
quinque ſolidorum quem ipſe 
idem Johan. Law in manu 
ſaa dextra adtunc & ibm. ex- 
tract. habuit & tenuit eun- 
dem Edwardum Wilſon in 


& ſuper ſuperiorem partem 


ventris ipſius Edwardi Wil- 
ſon juxta pectus & medium 
corporis ejuſdem Edwardi 
adtunc & ibidem violenter 
felonice voluntarie & ex ma- 
litia ſua præcogitata percuſſit 
pupugit & inforavit Anglice 
did ſtrike ſtab and thꝛzuſt 
in dans eidem Edwardo Wil- 
ſon adtunc & ibidem cum gla- 
dio præd. in & ſuper præd. ſu- 
periorem partem ventris ipſius 
præd. Ed wardi Wilſon juxta 

us in medium corporis e- 
jus unum vulnus mortale Jati- 
tudinis duorum pollicium & 
profunditatis quing; pollicium 
de quo quidem vulnere mor- 
tali idem EdwardusWilſon ad- 
tunc & ibidem inſtanter obiit 
& lic præd. Johannes Law ad- 
tunc & ibidem ſcilicet dicto 


nono die Aprilis Anno ſexto 


ſupradicto circa horam pri- 
mam poſt meridiem ejuſdem 
diei apud præd. parochiam 
Sancti Egidii in Campis in 


Com. Middleſex præd. modo 
& forma præd. felonice vo- 
Juntarie & ex malitia ſua præ- 
cogitata præfat. Edwardum 


4 


felo ſeloniam & murdrum 


Wilſon interfecit occidit & 
murdravit contra pacem dicto- 
rum Domini Regis & Domi- 
nz Reginz nunc Coronam & 
dignitatem ſuas Et quam cito 
idem felo dictus Johannes 
Law feloniam & murdrum 
præd. feciſſet ipſe idem Johan- 


— 


nes Law fugit prædictuſq; Ro- Fugim 
bertus Wilſon ipſum Johan- fecit. 


nem Law recenter inſequatus 
fuit de villa in villam uſq qua- 
tuor villat. propinquiores & 
ulterius quoſq; &c. & fi dictus 


ei in forma præd. impoſitum 

velit dedicere idem Robertus 

* hoc paratus eſt ver- 

1 eum probare prout Curia, 
c. 


Et przd. Johannes Law in Th B. 
wag} "_ & ſenlat 
petit auditum is de ap- g 
— præd. & retorn. ejuſdem ond 

is & ei leguntur in hæc ad l. 


propria 


verba ſcilicet Gulielmus & — 


Maria Dei Gratia Angliz 
Scotiz, Franciæ, & Hiberviz 
Rex & Regina fidei defenſo- 
res &c. vicecom. Middleſex ſa- 
lutem quia Robertus Wilſon 
generoſus frater & heres Ed- 
wardi Wilſon generoſi fecit 
te ſecur. de clamore ſuo proſe- 
quendo per Carolum Wil- 
liams de parochia ſancti Ja- 
cobi infra libertatem Weſtm. 
in Comitatu tuo taperiarium 
& Johannem Wheeler de Pa- 
rochia Sanz Mariz le Sa- 
voy in Comitat. tuo gene- 
roſum ideo tibi pracipi- 
mus quod attachias 3 

1 
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Peadsin ditis 
ement 


2 do &c. & omnem felonĩam & 


non habet nec 


Law nuper de parochia ſandi 


Egidii in Campis in Comita- 
tu tuo generolum per corpus 


ſuum ſecundum Jegem & con- 


ſuetudinem regni noſtri An- 


Iiz ita quod eum habeas co- 


ram nobis a die Paſchæ in u- 
num menſem ubicunq; tunc 
fucrimus in Anglia ad reſpon- 


dend. przfat. Roberto Wilſon 


de morte præd. Edwardiquon- 


dam fratris ſui unde eum ap- 
_ & 2 ibi tunc hoc 
eve Telts nobisipis apud 
Welte xix die Aprilis Anno 
ni noſtri ſexto, Martin. 
Virtute iſfius brevis mihi di- 
rect. Attach. feci infranomi- 
2 Law per cor- 
uum cajus quidem cor- 


2 diem infracontent. co- 
ram Dno. Reg. & Dna. Regi- 
na ubicunq; c. parat. habeo 


prout interius mihi precipit. 
Reſponſ. Thomæ Abney Mi- 
lieis & & Willielmi Hedges i. 
litis Vic. Qaibus lectis & au- 
d. Johannes Law 
defendit vim & injuriam quan- 


ö &c. & petit judicium 
brevi originali & natrati- 
one præd. quia Ra dicit quod bre- 
ve illud & retorn. inde nec- 
non narratio præd. MT © 
minus fufficien. in, lege ex- 
iſtunt ad compellend. eundem 


Joban. Law adinde reſpon- 
dend. quodq; ipſe ad breve 
przd. fic ut præfertur retornat. 
ſeu ad narrationem præd. ut 


neceſſe 


præfertur declarat. 
r legem ter 
tæ tenetur reſpondere & bo 


F 


paratus eſt verificare unde pe 

tit judicium de brevi retorn. 

& de narratione præd. quod 

breve illud caſſetur &c. & quo- 

ad feloniam & murdrum A not 
idem johannes Law dicit 0. 22.37 
ipſe non eſt iride culpabiniz & 4 0s 


de bono & malo port ſe ſu- — 
r patriam & præd. Robertus en. 
ilſon ſimiliter &c. 
Et pred: Robertus Wilſon Je 
uoad præd. placitum prædicti i De- 
bee e Law ſupezius ag 
reye ipſius Roderti MW pry 2 
præd. in fornia pred, 1722 r 
ditit qu quod Kind; illo 
torn. inde ac materia itt "If. 
content. boha & ſu in 
lege exiſtunt ad prædictum 
Johannem adinde re- 
ſpondere 8 & — 4 
paratus eſt verifcare unde 
ex quo didus Johanies Lad 
nihii allegavit aut a\ſignavit 
(0, qod, breve illad five re- 
ezuldem malum vito. 
lun en deſectivum exſſtie 
idem Robertus Wilſon petit 
judſcium & quod idem bre- 
ve ſuum & dict. retotn. ejuſ-—. 
dem bona & ſufficien. in lege ©: 
adjudicentur, &c. Et quoad 
red. . motationem in fe 
Fe pla acitum przdiai Johan- 
w ad natrationem i 
hs Roberti Wilſon + . 
petius in forma pred. plachat. 
idem Robertys Wilſon dicie 


PF , e 


quod natratio illa materiaq: | 
in eadem content. fic ut 
præfertur declarat. bon. & ſut- 
ficien. in lege exiſtunt tam ad 
appellum ſaum præd. verſus 
præfat. * Law ha- 

_— bend. 


* 


go Trin. 6 W. & M. in B. R. 1694 


r as i 


bend. manutenend. quam ad 
eundem JohannemLaw adinde non Reſpondet nec illud huc- 
reſpondere compellend. quam uſque aliqualiter dedicit idem 
quidem narrationem materi- Robertus Ag udĩci- 
amqʒ in eadem content. idem um Et quod p Johannes 
Robertus Wilſon paratus eſt Law de felonia & murdro 
veriſicare & probare t prædictis convincatur, &c. 

Curia &c. Et quia Jo- | 


rn 
_— 


hannes. Law ad placitum illud 


Wilſon verſau Law. 


1Salk59. an A Lof App after | d 
123 [0 eg Wand g eb 


and as to the Felony and Murder pleaded not gulſtr: 


Theſe Exceptions following were taken to the 


Count, and to the Ket urn 
1. 'Tis ſaid that the B 


Day of April, &c. in the Peace of the King, Kc. and 
that the Defendant crca horam primam of the fame Day 


him; now circa horam primam is a very untertatn Alle- 

gh" of the Time :; and therefoze of contequence eiſ- 

Pere 1s no dire Charge againkt che Werenvantt' 

g Rep. 2. is no direct Charge again ant; 

jag. Ffoz the Wozds in the Declaration do not poſittvely 

Eat. b. alledge that He gave the Wound, &c. tig percuſũt pupu- 

Cotatr. git & perforavit Dans, 8c. when it ſhould have deen dedit 

33. * * and ſo are the Pꝛetedents in the pꝛint · 

e , | 

. There is no legal Uenue ; fo: the Fact is alledged 

4 to be committed in Parochia. &c. when tis expzefly re- 

qufred by the Statute of Glouceſter, that it ought to 

be in ſome Vill oz Town. 1. 

ber 4. The Return is Attachiari feci, when it would have 

& Bat been attachiavi, like the Writ which commands quod 

56, 37, 2 Return whereof is quod cepi, and never quod 
99. capi wy 


P ai * | 
here a Keſcous is made from the Servant, the 
Sheriff in his Return muſt ſay that it was from 
yimſelf, becauſe he is the immediate Officer of the 
Court: Now in this Caſe it doth not appear 
whether the Sheriff himſelf oꝛ his Bailiff attached 
the Defendantz and ik by a Batliff then the „ 
p 


perſon killed was en the ot 


ex malitia ſua przcogitata ciſdem die & hora, &c. afſautted' 


\ 


Ss, = ww eQ©e=n = T kt ww = _ i. 


ate. DS #. aA XA _ ann. 


— 


Trin. 6 W. & M. in B. R. 1694 | 291 


by che Sberiſt is not good, unleſs it was by a Bailiff of a 
franchiſe; and fo2 this purpoſe the Pear-book of 2 H. 4. 
4 b. vas cited. viz. King Edward the Fourth granted 10 a 
certain Perſon the Office of Bailitk itinerant in Hampſhire, 
and Execution of Arits, &c. and the Sheriff of that Coun:y 
returned a Urit thus, viz. Mandavi Ballivo itineranti qui ha- 
bet retorn. &c. per Chartam Regis qui mihi nullum dedit reſponſum 
and he was amerced foz this Retozn, becauſe the Bailiff 
itinerant was not a Bailiff of a Franchiſe, 

Nom it cannot be objected that this is helped by theAppear- 
ance of the Defendant; tis true, he came in and appeared 
upon the Retozn, but demurred foz this Fault, which is all 
the Appearance he made, ſo that he is now in Court to 
(cw this inſufficient Netoꝛn. 

Neither is it an Objection to ſay that the Sheriff's Re- 348d. 
ton is not traverſable, as in an Appeal cf Murder. the 
O:iginal was retoznable Otab. Mich. which was the firſt 
Retozn of Michaelmas Term, but the Carit was not deli- 
vered to the Sherif to execute till the ſixth of November fol- 
lowing, and there he retozned tarde, which tho” true, vet it 
was held that the Party might traverſe it. . 

But the Caſe which was chiefly relied on was between 1 Buift 5. 
Morgan and Egerton, Mich. 8 Jacobi, as an Authozity in point, 
viz. an Appeal of Murder, the CUrit was retoznable Octab. 
Mich. the old Sheriff returned, Quod cepi Corpus & patatuni 
habeo, &c. and the new Sheriſt befoze theP2iſoners were deli⸗ 
vered over fo him retozned, Quod iſtud breve fic mihi deliberat. 
fuit indorſatum; and upon a Demurrer this was held an ill 
Return, becauſe he had returned nothing done by Himſelf, 
he ſaid nothing of the Body of thePzifoner,and theCount be- 
ing againſt him inCuſtodia vicecomitis, it doth not appear that 
the new Sheriff ever had him in Cuſtody, and he ſhall not 
be intended to be in Cuſtody of the old Sherif, becauſe he 
is no Ofcer of the Court after a new one is choſen, and 
tho the Party then appeared gratis, yet it was held that ſuch , Rp 72 
an Appearance will not make that good which was defeaive 
befoze upon the Retoꝛn it ſelf, 


Econtra. The Eounſel fo2 the Appellant anſwered only Keilw. 58. 
the 1: Exception which ſeemed to be the moſt material, 2 Roll. 
"viz. That there was no Difference between Attachiari feci, and . Noli. Abr. 
Attachiavi, where the Retozn was not made by a Batlifl of . 
a Liberty, and this could not be intended to be a Return by piacit. 3. 
a Bailiff of a Franchiſe, becauſe that is always ſpectal, 
p 2 viz. 


1 Bulſt. 76. 


— 


29% 


— 
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4 Rep. 4e. 


1 loſt, 125. 


viz. Mandavi Ballivo libertatis, which is not in this Caſe, ſo it 
muſt be a Ketozn by the Sheriff himſelf, and it might have 
been done by au Jtinerant Bailiff, and cis then the Act of 
the Sheriff himſelf; fo: what he had cauſed to be done by 
another (all be taken to be done by him. 

quod 


Jn the Common Caſe of Attachments the Ketozn is 
| egios, 
which being in the pzeſent Tenſe is ſo uncertain, that it 


infranominatus ( the Defendant ) attachiatus eſt per pl 


cannot be ſaid by whom he was attached, yet ſuch Ketozng 
are held good, 


But the Moꝛds which follow in this Retoꝛn make it 
certain, foz after attachiari feci, the Sheriff ſaith, cvius qui 
dem corpus paratum habeo prout interius mihi przcipitur. 


Curia. (1.) By the Statute of Glouceſter the Time and 
Place where the Fac was committed ought to be certainly 
erp:eſled, oz otherwiſe the Appeal all be abated ; now cir- 
ca horam primam is a certain and ſufficient Averment of the 
Time, tis within the Compaſs of an Pour, and tho' in 
Egerton and Morgan's Caſe, thzee Judges were of a contrary 
Opinion, vet even there Coke and Williams held that it was 
certain enough, and the Keaſons of thoſe two Judges ſeem 
to be better warranted by Law, than the Opinions of the 
—— thzee, and ſo have the Pzecedents been ever ſince that 


me. | 

*Tis true. the Fact cannot be alledged to be done with ſuch 
a ſeeming Uncertainty. ag dedit plagam mortalem circiter pettus, 
no: the Pear oꝛ the Day, but the Your may, becauſe there 
is moze Difficulty in alledging the very Your than the Pay 
oꝛ Pear which are longer Meatures of Time, and thereſoze 
are moe certain; but my Ld, Coke was of Opinion that it 
was not needful fo2 the Appellant to give in Evidence the 
pzeciſe Hour oz the Day it ſelf mentioned in the Declaration. 

(2.) The Charge is direct againſt the Defendant by the 
Moꝛd Dans, and it had been moꝛeuncertain by theWozd dedit. 

(3.) It hall be intended that the Pariſh is a Vill, unleſs 
otherwiſe ewed by the Defendant, and pleaded in Abate: 
ment; foz tho' the (702d Parochia is uncertain, becouſe it 
may include divers Vills, pet it hall be intended a Vill, un- 
leſs the Contrary is ſhewn. 2 

By the Statute of 1 H. 5. cap. 3. tis oꝛdained that in o2i- 
ginal Mrits in perſonal Actions, and in Appeals ond In⸗ 
dictments wherein Erigents may be awarded, that Additi⸗ 
ons ſhall be made of the Eſtate, Degree, and an — 

9 ike 
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1:5cw1iic of the Town, Hamlet, Places or Counties where the 22 H. 6. 41. 
party 15 converſant, and if any of theſe are omitted, the 2. 
Tirit hall be abated; and yet where no Vill is in a Pariſh, 10 38, 1. 
tte (Urii ſhall be good, viz. przcipe A. de parochia, &c. becauſe 35 H. 6. 30. 
that may be the Place where the Defendant inhabits. | 

4. Attachiarifeci prout interius mihi præcipitur, is a full An- 
twer to he Writ; the uſual Retoꝛn to a Levari facias ig quod 
Jevari feci; ſo in a Scire facias againf K. the Sheriff returned, 1 H. 6. 6: 
quon ſcire feci K. prout iſtud breve in ſe exigit, without ſaying be. ir. Re- 
infra — K. yet it was held that thoſe Wozds ſupply that Bur . 
Omiſſion. 

Jn Reſcous the Retozn was that the Party was reſcued 752 242. 
out of the hands of the Bailiſt; it was objected that it Mould . 33> 
have been out of the Hands of the Sheriff unleſs the Arreft 
was by a Bailiſt of a Franchiſe 5 vet the Retozn was held 
good, and ſo it was in this Caſe, 


Rex & Regina verſus Owen. 


p the Statute of 1 Will. & Mariæ the Cuſtos Rotulorum fg 2 Mod. 314: 
B to appoint and nominate the Clerk of the Peace w 
the Place is void, who hath Power by the Act to execute it 
by himſelf oꝛ Deputy for ſo long Time only as he ſhall demean 
himſelf well, &c. 
A Mandamus was bzonght by Mz. Owen, direced to the 
Juſtices of the Peace of Kent to reſtoꝛe him to the Pffice-of 
Clerk of the Peace of that County; and upon the Return 
thercof, the Caſe appeared to be thus (viz.) The Earl of Win- 
chelſea who was Cuſtos Rotulorum, Anno 1 Will. & Mariz, did 
appoint Mꝛ. Owen to be Clerk of the Peace durante benepla- 
cito, &c. then the Act of 1 Will. & Mariz was returned; and 
that the ſaid Earl was dead, and afterwards the King did 
conſtitute the Loꝛd Sydney to be Cuſtos, who appointed Mz. 
Saunders to be Clerk of the Peace, purſuant to the afozeſaid 
Act, who thereupon took upon himſelf the ſaid Office, and 
diſplaced Mꝛ. Owen who by this Mrit deſired to be reſtoꝛed. 
The Nueſtion was, Whether a Gant of this Office, du- 
rante beneplacito, Which is only an Eſtate at Mill. (hall be 
ſo governed by the Act as to make it an Eſtate fo2 life, when 
once the Perſon is admitted to tne Office; ſo that let the 
Cuſtos make what Appointment he will, tho' not * 
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. Himſelf well in his Place, and that he 0.ould not be 
dent of any Man, foz that might be a means to make him 


to the Statute, tis the Act and not the Cuſtos which giveg 
an Intereſt, and Eſtate to the Perſon. 

Eis true, befoze the Statute of 1 Will. & Mari the Clerk 
of the Peace was dependent upon the Cuſtos, not only tg, 
his Nomination, but foz his Continuance inthe Office ; but 
now the Cuſtos has no Manner of Intereſt in the Office it 
ſelf; he ts only to nominate the Perſon who ſhall have it, 
and when ſuch Nominee is admitted, he is not to be remoy. 
ed at the Pleaſure, o2 by the Death of the Cuſtos; foz the 
Intent of the Act is to have a Perſon who ould behaye 


otherwiſe ; and becaufe the Juſtices of the _ and the 
People have an Jnteref in this Office (viz.) in entring Re. 
co2ds, and dzawing up Jndictments, and diſpatching the 
Buſlineſs of the Seſſions, theretoze the Act fires him in 
his Office, and Woes him a moze laſting Eſtate therein than 
he had befoze, ſo as not to be removed by the Death, oz at 
the Pleaſure of the Cuſtos. 

And this appears moze plain 
ſelf; foz after the Cuſtos hath nominated the Perſon, he muff 
be admitted by the Juſtices in their Muarter-Sefſions, and 
is to de removed by them if he misbehave Himſelf; and upon 
fuch — 2 if _ +027 nl not appoint another, the 
Now the Moꝛds in this Gꝛant to M2. Owen (viz.) That he 
ould have the Office durante beneplacito of the Earl of Win- 
chelſea, cannot make the Nomination void ab initio, but the 
Moꝛds themſelves are void and uſeleſs, becauſe they are 
contrary to the Statute, which gives no Power to create 
this Officer under that Li ion, but for ſo long Time only 
as be ſhall behave himſelf well, neither (halt the Acceptance of 
the Gꝛant alter the Cafe, becauſe when once the Perſon is 
admitted to the Office, tis the Statute, and not the Grar- 
tor which gives him an Intereſt oz Life; foz by nomina- 
ting the Perſon the Grantor hath erecuted his Power and 
bath no farther Authozity to modifie what Intereſt the Gran 
tee hall have in his Office. is 
is line a Perſon pzeſented to a Living during the Plesſure 
of the Patron, the Pzeſentation is good, but the Limitation 
is void: becauſe by the Uſage and Cuſtom of the Kingdom 
a mo2e durable Eftate is fired in the Pꝛeſentee. 


the Penning ot the Ac i 


Do an Jnftftution by the Biſhop during pleaſure, the firſt is 
good, and not to be defeated by the ſubſequent Limitation. 
1 


The 


— ll 
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The Caſes ſeem to be parallel, foꝛ the Eſtate of this Offi- 
cer is as well fixed by this Act of Parliament as the Eſtates 
of thoſe are at the Common Law; and therefoze the Wozds 
habendum during pleaſure, ought to. be out of this 
G2ant as uſeleſs and inſignificant. 

'Tis true. in Convepances where the Party may grant 
a greater oꝛ leſſer Eſtate, there the Habendum is of t Uſe 
either to enlarge 02 limit the Thing granted; hut it cannot 
be uſefull where an Aa of Parliament fixes an 4 
as in this Caſe. | 


a Gift in Tail is made upon Cond 
chall not ſuffer. a Common Recovery, the Gin. 
the latter Clauſe is void; and ko theſe Reaſons 1 
pꝛapeꝭ, that the Mandamus might be grauted. 


2 5 
an | 
fas ee 
me -4 
ow the Bominarton and the 1 urbar the Effate 
e Nominee ſhall not be taken ditt 5 g part. 
it all makes an entire Appointment,. and therefoze mut be 
taken together; and this being during pleaſure, ts vold ab 
initio; and if ſo, the Act hath made no moze of it than the 
Grantor himſelf hath done. 


22 Afterwards in Hillary Term J 
 giben, That no peremptoꝛp Mandamus (hould” go; foz by 
the Act of x W. & M. the Cuſtos is to nominate a Clerk of 

the Peace to execute that Office for OG Time as be ſhall 
well demean himſelf, &c. and if he appoint him in any other 
manner, he is no Clerk of the Peace; therefoze the Defen- 
dant being appointed by the Earl of Wiachelſca during'pſes- 
ſure, *tis not purſuant to the Act, fo2 he hath not executed 
the Authozity given to him by the Act, and ſo the Beten 
dant hath no Title. a 


. 


was 


5 Ge nan: Newton 


nteres, 


ot give the Clerk © 
ASE 
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| N ewton LY Richards 
Paſeb. 6. Rot. 97. 


ire facias again an Adminiſtratoꝛ to wew Cauſe 
why the Plaintiff ould not have Execution upon 
a Judgment which he obtained againſt the Inteſtate: 
ye Defendant pleaded, quod nulla habet & ca- 
ey as ad oz fuerunt (Inteſtati) tempore mortis ſuæ in manibus 

miniſtrand. nec habuit die 2 brevis præd. 


uam ea; and a general Pemurrer to 


this P 
_ cauſe the Charge was by a Judgment, wht 
anſwered in the Plea by a Diſcyarge. of, 
Judgment; koz the Admini>rator might pa 
Cro. E- upon. Specialties and otherwiſe, a 
= 9 remaining in his 
was (LON i hall not bar the Plaintiff of this Action, and o 
: it was adjudged in ide Caſe of Ordwey and Godfrey. | 
to be But notwithtanding this Objection, the Plea was 
a Ge held good, elpectally upon a general' Demurrer, SG. 
>. this was; ery) if the Plaintiff had demurred ſpecially, . 
— * ſhewed it koꝛ *** 


8 pdf | 
y Debts - 
ſo have nulla bo- 


| Comte — Hundred de Bradley. 


inhbabi⸗ 
tantes in Hun- 


mar 45 dred. a Bradley in Com. 

Winton, Gouda attachiati fuerunt ad roboriz homicidia & incen- 
for « Rob- reſpotidend. tam Domino Re- dia plus ſolito tunc fic- 
ber. | nunc bant quam antea ſolebant 


pro eo quod de die in diem 


was objected, that it was not good, & "It 


nds ; but ſuthan Adminira- 


Qi ſoi tertio decimo tent. 13E N. 
edit. inter cztera ordinat. fit . 


ge & Domina Regina 
pro ſeipſo ſequitur de pla- 
cito quare cum in Statuto in 


Parliamento Domini Edwar- 
di nuper Regis Angliz primi 
apud Winton. Anno Reg- 
5 


quam 


& felones non potuiſſent eſſe 
attinct. per ſacramentum Jur. 
qui magis voluntarie per- 
mĩttebant felonias fieri gen- 
tibus extraneis & felones eva- 
dere abſque pœna quam ma- 
lefactores indictari unde mag- 
na pars fuer. gentes 3 

dem 
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dem patria vel ad minus ſi 
malefactores fuer. de alia pa- 
tria eorum receptores fuer. de 
vicineto ubi hujuſmodi felo- 
nix fiebant & hoc faciebant 
pro eo quod ſacramenta eiſdem 
Jur. de eadem patria ubi felo- 
niz ill. fieba nt non miniſtra- 
bantur & quod reſtitutio 
dampnorum pœna antetunc 
non fuit provis. pro concela- 
mento & negligentia ſuis idem 
nuper Rex ad debilitand. poſle 
felon. ſtabilivit pœnam in 
illo caſu ita quod pro timore 
penz pluſquam pavore Sa- 
cramenti nullis extunc parce- 
rent nec aliquas felon. extunc 
impoſterum concelarent & 
mandavit quod proclamatio 
ſolempniter fieret in omnibus 
Comitatibus Hundred. Mer- 
cat. Feriis & omnibus aliis 
locis ubi ſolempnis aſſembla- 
tio gentium foret ſic quod 
nulli per ignorantiam ſe poſ- 
ſint excuſare quod quzlibet 
* extunc fic poſit cuſto- 

iri 
borias & felonias factas re- 
cens inſecutio fieret de villa 
in villam & patria in patri- 
am ac etiam inquiſitiones fi- 
erent ſi neceſſe foret in villis 
per ipſum qui ſuperior eſſet 
de villa & poſtea in Hun- 
dred. & Francheſ. & in Com. 
& aliqnando in duobus tri- 
bus vel quatuor Comitatibus 
in caſu quando feloniæ factæ 
fuer. in Marchiis Comitat. 
ita quod malefaQores potu- 
iſſent eſſe attinct. & fi patria 
de hujuſmodi malefactoribus 


quod immediate poſt ro- 


non reſponderet pœna talis 
eſſet quod quzlibet patria 
ſcilicet homines in patria com- 
morantes reſponderent de 
roboriis factis & dampnis (ic 
quod totum Hundredum ubi 
roboria illa facta foret cum 
Francheſ. quz eſſent infra 
præcinct. ejuſdem Hundredi 
reſponderent de roboriis fac- 
tis & fi roboria illa facta fo- 
ret in diviſis duorum Hun- 
dredor. reſponderent inde am- 
bo Hundred. ſimulcum Fran- 
cheſ. infra eadem & longio- 
rem terminum non haberet 
patria poſt roboriam & felo- 
niam fact. quam quadraginta 
dies infra quos faceret emen- 
das de roboriis & malefactis 
vel reſponderent de coporibus 
malefactorum prout in eo- 
dem ſtatuto plenius contine- 


tur Ac cum quidam malefacto- 7he &ob- 
re præfat. Thomz ignoti 23 7, 


die Februarii Anno Regni 
dictorum Domini Regis & 
Dominz Reginz nunc quin- 
to ay Hampnot infra Hun- 
d de Bradley in Com. 
Glouceſt. in alta regia via ibi- 
dem vi & armis in ipſum 
Thomam inſultum fecerunt 


Thome pꝛopꝛiis tuncibidem 
invent. felonice de eodem Tho- 
ma ceperunt ſpoliaverunt & 
aſportaverunt contra pacem 
Domini Regis & Dominz Re- 
giuz nunc idemqne Thomas 
immediate poſt feloniam ro- 
boriam & ſpoliationem prz- 
dict. fact apud Northleach in- 

Q q fra 
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& 30 l. 128. 6 d. in pecuniisnu- The A 
meratis de denariis ipſius - alen. 


— 
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ä * ae i. 


298 


=o) — 2 — — n * 


Trin. 6 W. & M. in B R. 1694 


Oath 
= be- 


fra Hundred. præd. Huteſiam 
& Clamorem de roboria & fe- 
lonia præd fecit & adtunc & 
ibidem notitiam inbabitanti- 
bus ejuſdem villz de North- 
leach you) de roboria & felo- 
nia przdiQ. dedit & poſt ro- 
boriam & feloniam illam & 
infra viginti dies prox. ante 
diem impetrationis Brevis o- 
riginalis ipſius Thomz idem 
Thomas coram Thoma Maſters 


2 Armigero tunc & adhuc uno 


eACE, 


Combes 


cognov 
boriam ill. feci 


Juſticiar. dictorum Domini 
Regis & Dominz Reginz nunc 
ad pacem infra Com. Glon- 
ceſter. conſervand. aſſignato 
tunc ——— _ 
ceſter. prope Hundr 

de Bradley præd. in Com. 
ræd. 4 .— fuit ſuper 
cramentum ſuum —_— 
juxta formam Statuti apud 
Weſtm. Anno Regni Dominæ 


Elizabethz nuper Reginz An- 


liz &c viceſimo ſeptimo in- 
e edit. & provis. Idemqz Tho. 
uper ſacramentum 
ſuum præd. tunc dixit quod ip- 
ſe non it quæ ro- 
t nec earum 
aliquam & poſt roboriam il- 
lam fact. quadragintadies jam 


przterierunt iidem tamen ho- 


mines inhabitantes in Hun- 
dred. prædict. emendas de ro- 
boria prædict. Thomez Combes 
hucuſque non fecerunt nec 
corpora felonum & malefaQo- 
rum prædict. nec corpus eo- 
rum alicujus ceperunt nec de 
corporibus eorum aut de cor- 
pore eorum alicujus hucuſ- 


que reſponder. ſed malefacto⸗ 
x 


res & felones ill. evadere per- 
miſerunt in dictorum Domi- 
ni Regis & Dominz Reginæ 
nunc contemptum & ipſius 
Thomz Combes grave damp- 
num & contra formam Statut. 
prædict. & unde idem Tho- 
mas Combes qui tam, &c. 


per Samuelem Brewſter At. The Gus 
tornatum ſuum queritur quod 7 i 


cum quidam malefadtores 
præfat. Thomz Combes i 
noti in alta regia via vi 
mo tertio die Februarii Anno 
Regni Domini Guliclmi & 
Dominz Mariz nunc Regis 
& Reginz Angliz, &c. quin- 
to apud Hampnot in Com. 
2 infra Hundred 
e in Comĩtatu 
dict. 11 8 armis (viz. ba 
culis gladiis & cultellis in 
_ Thomam Combes in- 
ultum fecerunt & 30 J. 12 8. 
6 d. in iis numeratis 
de denariis ipſius Thome 
Combes pꝛopꝛiis tunc ib- 
idem invent. felonice de 


eodem Thoma Combes ad- 
tunc & ibidem ceperunt ſpo- 
liaverunt & aſportaverunt 
contra pacem dictorum Do- 
mini Regis & Dominz Re- 
ginæ nunc id Thomas 
Combes immediate felo- 
niam roboriam & ſpoliatio- 
nem prædict. faQ. apud North- 
leach infra Hundred? de Brad- 
ley prad. prope præd. locum 
ubi roboria præd. fic ut præ- 
fertur fact. fuit Huteſiam & 
Clamorem de roboria & felo- 


nia prædict. fecit & adtunc & 


ibidem notitiam inhabitan- 
tibus 
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Trin. 6 W. & M. 


tibus ejuſdem villæ de North- 
leach præd. de roboria & fe- 
lonia præd. fact. dedit & poſt 
roboriam & feloniam ill. fact. 
& infra viginti dies proximos 
ante diem impetrationis brevis 
originalis predict. Thomæ 
Combes idem Thomas Combes 
coram præfat. Thoma Maſters 
Armigero tunc & adhuc uno 
Juſticiar. Domini Regis & Do- 
minæ Reginæ ad in 
Com. præd. conſervand. aſſign. 
inhabitante apud Cirenceſtr. 
prope præd. Hundred. de Brad- 
ley præd in Com. przd' exa- 
minatus fuit ſuper ſacramen- 
tum ſuum corporale juxta Sta- 
tutum apud Weſtm. in Comita- 
tu Middleſex. Anno Regni Do- 
minz Elizabethz nuper Regi- 
ne Angliz viceſimo ſeptimo 
indeeditum & proviſum idem- 
que Thomas Combes ſuper ſa- 


cramentmm ſuum pred. tunc 


dixit quod ipſe non cognovit 
partes quz roboriam illam fe- 
ciflent nec earum aliquam & 
quod poſt roboriam illam fa- 


ctam quadragintadies jam prz 


terier. iidem tamen homines 
inhabitantes in Hundred. de 
Bradly predict. emendas de 
roboria præd præfat. Thomz 
Combes hucuſque non fece- 
runt nec corpora felonum & 
malefactorum præd. nec cor- 
pus eorum alicujus ceperunt 
nec de corporibus eorum ſeu 
de corpore eorum alicujus huc- 
uſq; reſponder. ſed malefacto- 
res & felones illos evadere per- 


miſerunt in dictorum Domini 
Rogis & Dominz Reginz nunc 
contemptum & ipſius Thomæ 
Combes grave dampnum & 
contra formam Statut. prædict. 
de Anno Regni pred. nuper 
Regis Angl. Edwardi primi de- 
cimo tertio ſupradicto editi- 
unde dicit quod deterioratus 
eſt & dampnum habet ad va- 
lentiam 50 1. Et inde producit 
Sectam, &c. 3 


Et pra d. homines inhabitan- Nie 
præd. Hundred. de gilt 
præd per Richardum ladet. 


tes infra 
Bradley 
Longford Attornatum ſuum 
ven. & defend. vim & injuri- 
am quando &c. Et quicquid &c. 
& dicunt — ipſi in nullo 
ſunt culpabiles de præmiſſis 
eis impoſitis prout pred. Tho. 
Combes qui tam &c. ſuperias 
verſus eos queritur Et de hoc 
ponunt ſe ſuper patriam & 
przd. Thomas Combes qui tam 
&c. inde fimiliter &c. Et ſuper 


infra hundred. de Bradly præd. 
ubi roboria pred. facta fuit 
ſunt partes defendentes verſus 
quas idem Thomas Combes 
qui tam &c. ſuperius in forma 
pred. ſuperius itur & ea 
de cauſa petit breve dictorum 
Domini Regis & Dominæ Re- 
ginæ vicecomiti Comitatus 
pred. dirigend. de venlre faci- 
end. coram dict. Domino Rege 
& Domina Regina ubicunquc 
&c. duodecim, &c. de vicineto 
hundredi de Slaughter in 
Qq 2 Comiz 
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hoc idemThomasCombes dicit fin for 
qd. præd homines inhabitantes 7 


* 


a 
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Comitatu præd. quod quidem 
hundred. de Slaughter eſt 
proximum hundred. in eodem 
Comitatu præd. hundred. de 
Bradley proxime adjacen. ad 
triandum exitum præd ſuperi- 
us in forma przd junct Et quia 
xd. homines inhabitantes in- 
hundred. de Bradley præd. 
hoc non dedicunteiconceditur 
&c. Ideo m eſt vice · 
comiti præd. qd. venire faceret 
coram dictis Dno. Rege & Dna' 
Regina in Octabis purific' bea- 
tz Mariz ubicunq; &c. duode- 
cim &. de vicineto præd. hun- 
dredi de Slaughter præd. 
per quos &c. & qui nec &c. ad 


dies dat. eſt tam præfat. Tho. 


Combes qui tam &c. quam 


hominibus inhabitanti- 
in præd Hundred. de Brad- 
ley pred. &c. poſtea continua- 
tur inde proceſſus inter partes 


prad. de placitoprad. per jur 


inde inter eas in reſpectn 
coram Domino Rege & Domi- 
na Regina uſqʒ a die Paſchæ in 
15 dies ubicung; &. extunc 


proxime ſequen. nifi Juſticiarii 


Domini Regis & Dominz Re- 


_ ginz ad Aſfias in Comitatu 


przd'capiendasaſhgn'priusdie 


ubbati 3 die Martii apudGlou- 


ceſter in Com' prad. per for- 
mam ſtatuti &c. ven. pro 
fectu jur. &c. ad quem diem 
coram Domino Rege & Do- 
mina Regina * 
venerunt partes ia. per 
— thee prædict. & 


. &c. quia tam, &c. idem 


præfat. Juſticiarii dictorum 
Dni. Regis & Dnz' Reginz co- 
ram quibus &c. miſ. hic recor- 
dum ſuum coram eis habit. in 
hæc verba Poſtea die & loco 
infracont. coram Egidio Eyre 
Milit. uno Juſtitiar. Domini 
Regis & Dnæ. Reginæ ad pla- 
ciata coram ipſisRege & Regina 
tenend” aſſign & Thoma Bre- 
ton Armiger. eidem Egidio 
Eyre & Nicholao Letchmere 
Militi uno Baronum Scaccarii 
Dictorum Domini Regis & 
Domnz Reginæ Juſtitiariis ip- 
ſorum Domini Regis & Domi- 
nz Reginæ ad Aſſizas in Comi- 
tatu Glouceſter capiĩend.aſſign 
per formam ſtatuti &c. hac vice 
aſſocĩat. przſentiaprzd'Nicho- 
lai Letchmere non expectata 
virtute brevis dictorum Domi- 
ni Regis & Dominz Reginz 
de fi non omnes &cc. venerunt 
tam infranominat. Thomas 
Combes qui tam pro Domino 
Rege & Domina Regina quam 
pro ſeiplo in hac parte Gout 
tur quam infraſcript homines 


inhabitantes in Hundred. de 
Bradley 


per attornatos ſuos 


infracontent. & Jur. Juratz 


unde infra fit mentio exact. 
ven qui ad veritatem de in- 
fracontent. dicend. elect. triat. 
& jurat. dicunt ſuper ſacra- 
ment. ſuum quod quidam Ma- 
lefactores præfat. Thome igno- 
ti 23 die Februarii Anno Regni 
diQorum Domini Regis & Do- 
minz Reginz nunc Regis & 
Reginæ iz, &c. quiĩnto a- 

pud 
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pud Hampnot infra Hundred. 
de Bradley in Comitatu Glou- 
ceſter in alta regia via ibidem 
vi & armis in ipſum Thomam 
inſultum ſecerunt & 30 J. 128. 
6 d. in pecuniis numeratis ibi 
dem invent. felonice de eo- 
dem Thoma ceperunt ſpoliave- 
runt & aſportaverunt contra 
pacem Dni. Regis & Dnæ Re- 
ginæ nunc id Thomas 
immediate poſt feloniam robo- 
riam & ſpoliation. infraſcript. 
fact. apud Northleach infra 
Hundred. przd. hurteſium & 
clamorem de roboria & felo- 
nia infraſcript. fecit & adtunc 
& ibidem notitiam inhbabitan- 
tibus ejuſdem villæ de North- 
leach præd. debito modo de 
roboria & felonia infraſcript. 
fact dedit & poſt roboriam & 
feloniam illam fad. & infra 
viginti dies prox. ante diem 
impetrationis brevis originalis 
ipſius Thomz idem Thomas 
coram Thoma Maſters Armig. 
adtunc & adhuc un. Juſticiar. 
dictorum Domini Regis & Do- 
minz Reginæ nunc ad 
in przd. Comitatu Gloueeſter 
conſervand.afſign. inhabicante 
apud Cirenceſter prope præd. 
Hundred. de Bradley in Comi- 
tatu prædict. infraſcript. exa- 
minatus ſuper ſacramentum 
ſuum corporale juxta ſtatutum 
apud Weſtm. Anno Regni 
Dominz Elizabethz nuper Re- 
ginæ Angliz, &c. 27 inde 
edit. & proviſ. & ſuper ſacra- 
mentum ſuum prædict. coram 
præd. Thoma Maſters tunc de- 
poſuit modo & forma prout 


poſtea mentinnat. eſt & non 
aliter Glouceſter. Memorand. 
That upon tbe zth Day of 
June in the 5th | 
Keign of our Sovereign 
Lozd and Lady King Wil- 
liam and Queen Mary, over 
England, &c. Annoq; Domini 
1693. Thomas Combes of 
Fairſord in the County of 
Glouceſter, Servant to An- 
drew Barker of Fairford &: 
fozeſaid, Eſq; came befoze 
me Thomas Maſters, Eſq; one 
of their Majesty's Yutlices 
of the Peace foz the ſaid 
County of Glouceſter, and 
took his cozpozal Math, 
That upon Thurſday the 
23d Day of February laſt 
paſt, between the Yours 
of. two and thzee of the 
Clock in the Afternoon of 
the ſame Day, as the ſaid 
Thomas was travelling 


from Fairford afozeſatd, to- 


wards Tewxbury in the ſaid 
County of Glouceſter, he 
was ſet upon in a Field 
near Hampnot in the Hun⸗ 
dꝛed of Bradley in the ſaid 
County of Glouceſter by 
thzee . Yozſemen armed 
with Swoꝛds and Piſtols, 
who there made au Aſſauls: 
upon him the ſaid Thomas 
Combes, and did then and 
there feloniouſly take from 
him the ſaidThomas Combes 
301. 128. 6 d. and one ſoꝛrel 
Ware, which Hare is ſince 
returned to Fairford afo:c- 


ſaid. Thirty Pounds and eleven 


Shillings of which ſaid Money yr 


The Oath 


ear of the 4 the 


arty 
robbed. 
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oper Money of the ſaid 


ney was Andrew Barker his Maſter, 


the Mo- 
of 


and the other one Shilling 


— and Sixpence was the pꝛo⸗ 
4 per Money of him the laid 


Thomas Combes, and the 


1 — ſaid Thomas Combes far- 


ther depoſed, That the ſaid 
thzce Yozſemen Which ſo 
took away the ſaid Money 
and Mare from i;im were 
Strangers and altcgether 
unknown to him the ſaid 
Thomas ' Combes and tyat 
the ſaid Thomas Combes im⸗ 
mediately after he was ſo 
robbed went to Northleach 
a ParhetTown in the ſaid 
Hundzed. and there made 
Hue and Cry after the ſaid 
Perſons that robbed him, 
Et iidem Jur. ulterius ſuper ſa- 
cramentum ſuum pred. dicunt 
quod 39 1. 12. 8. 6.d. in nar- 
ratione infraſcript. mentionat* 
fuerunt iz monetz An- 
drez Barker Armigeri adtunc 
Magiſtri przd. ThomzCombes 
recept. per prædict. Thomam 
Combes pro uſu præd. Andrez 
Barker Magiſtri ſui & iidem ju- 
ratores ulterius ſuper ſacra- 
menta ſua przd. dicunt quod 
prædict. Andreas Barker non 
fuit præſens quando roboria 
. fact fuit ſed utrum 

uper totam materiam per ju- 
ratores prædict. in forma præ- 
dict com m prædict. in- 
habitantes in hundredo de 
Bradley ſunt culpabiles de 
præmiſſis in narratione infra- 
ſcript. interĩus eis impoſit. con- 
tra formam ſtatuti in narratio- 
ne mentionat. necne juratores 


— . 


præd. penitus ignorant & inde 
petunt ad viſamentum & con- 
ſiderationem Curiæ, &c. Et 
ſt ſuper totam materiam præ-. 
dict. per juratores predict. in 
forma præd. compertam vide - 
bitur Curiz dictorum Domini 
Regis & Dominz Reginz hic 
quod præd. inhabitantes in 
Hundredo de Bradley pred. 
ſunt culpabiles de præmiſſis in 
narratione infraſcript. interĩus 
cis impolitis contra formam 
ſtatoti prad. tunc juratores 
prædict. ſuper ſacramentum 
ſuum præd. dicunt quod prad. 
inhabitantes in Hundredo de 
Bradley prædict. ſunt inde cul- 
* prout præd Tho. Com- 

qui tam &c. interius ver- 
ſus cos 
dampna. ipfius Tho. Combes 
occalione infraſcript. ultra 
mil. & cuſtagia ſua per ipſum 


circa ſeam ſuam in hac parte 


appoſit. ad 30 l. 12 8. 6. d. & 
pro miſ. & cuſtagiis ill. ad 
quadraginta ſolidos Sed fi ſu- 
per totam materiam predic. 
per jur. przd. in forma pred. 
compertam videbitor Curiz 
dictorum Domini Regis & 
Dominz Reginz hic 
inhabitantes de Hundredo de 
Bradley it. non ſunt 
culpabiles de præmiſſis præ- 
dict. tunc juratores prædict. 
ſuper ſacramentum ſuum præ- 
dict dicunt quod ict. in- 
habitantes Hundred. de Brad- 
ley præd. non ſunt culpabiles 
prout prxdid. inhabitantes 
Hundred. de Bradley prædict. 
interius pro ſe placitando alle- 


gaverunt ſed quia Cur. dict. 
3 Dom. 


ritur & aſſidunt 


quod. 


rn... 
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Dom. Regis & Dnz. Reginæ Rege & Dna. Regina uſq; 

nunc hic de Judicio ſuo de & ubicunqz &c. de judicio 
ſuper præmiſſis redend. non- ſuo inde audiend. eo qd. Cur. 
dum adviſatur dies inde dat. dict. Dom. Regis & Dnz. Regi- 
eſt partibus przd. coram Dom. nz nunc hic inde nondum &c. 


— 


Combes verſus Hundred de Bradley. 


He Caſe upon the Pleadings was /viz.) An Action was 2 Salk. 6:3. 
bꝛought upon the Statute of Winton, foz that upon 
the thee and twentieth we of February 5 Will. & Mariz cer- 
tain Malefactors to the Plaintiff unknown, did aſlauit him 
at Hampnot in the Hundꝛed of Bradley in the County of Glon- 
ceſter, and robbed him of 301. 128. 6d. of his own 1 
whereof he immediately gave Notice at Northleach within 
the ſaid Pundzed, and near the Place where he was rob- 
bed. and that none of the Thieves were taken. 
Upon Not guilty pleaded, a ſpecial Uerdin was found at 
the Aſſtzes (viz.) the Jury find the ACault, Robbery and Tak- 
ing from the Plaintif 30 I. 12 8. 6d. and a Mart which re- 
turned, and that 3ol. rr . of the ſaſd Money, was the pro- 
per Money of Andrew Baker his after, who was not pꝛelent 
when the Rob was committed, but that the Plaintiff 
had the ſame in his Poſſeſſion foꝛ the Ae of His ſaid Mater 
and that the Robbers were Strangers to Him, and ſo 
made a general Concluſion, 


The ſingle Queſtion was, Whether the Servant being 
robbed of his Baſter's Money (he being not t) may 
bring the Action againff the Pundzed, and de denariis 
ſais propriis being taken away ? 

that the Action was well 
by the Afidavic and Uerdic 


Sir Francis Winnington held, 
bꝛought. tho” it appears both 

that it was the Money of the Maſter; foz it was the uſual 
Courſe in fozmer times foz the Servant alone to b:ing the 
Action, and the Maſter ſeldom oz never appeared in it. The 
Statute of Ed. 1. was made foz the general Pzeſervation 
and Quiet of Travellers, whether Matters oz Servants, 
and therefoze either of them might dꝛing the Action. This 
was the Opinion of Dodderidge and Jones, who were learned 
Judges in the Caſe of Drope and Thaire, repozted by Mz. Latch; Laich. 127, 
nay, in ſome Caſes it hath been ruled, that the Maſter ought 
not to bꝛing the Action, becauſe the Servant (being the Perſon 


robbed 
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Cro. Eli. robbed) is enjoined by the Statute of 27 Eliz. to make Oath 
(con 2». chat he did not know any of the Robbers, 
lem >” A Batliffoz Receiver of Rents was robbed, and he decig⸗ 
2 Leon. 82. red de denariis ipfius querentis, and it was held good, becauſe 
he is accountable to his Maſter, which is this very Cale: 
CUhere-ever the Party has a P2operty, he may bꝛing the 
Action againft the Mrong⸗doer; And this is the Reaſon 
a common Carrier may ſue fo2 Goods taken from him, tho 
not his own. 

But there is a Cate which comes ret moꝛe near to this; 
it was an Action bzought by a Servant who was robbed of 
Goods, part of which were belonging to his Maſter, and 
the reſt to himſelf; and he declared in his own Name againg 
the Hundꝛed, and had a Uerdict as to his own, and the mat. 
ter was found ſpecially as to the Goods of his Maſter , yet 
he had Judgment, which muſt be upon the ſpecial Finding; 
and fo: theſe Reaſons: and * theſe Authoꝛities he pzay: 
ed Judgment koꝛ the Plaintiff, 


Econtra. It was argued, That the Maſter ought to bzing 
the Action becauſe it was his Money which was loft; — 
koꝛ the Servant to declare de denariis ſais is not true; fo: 
he had noPzoperty in the Boney, neither is he anſwerable 
foz its being taken from him. | . | 
This is not line the Eaſe of a Common Carrier, foz he has a 
Reward and a Recompence foz carrying the Goods of other 
Wen. and thezefoze is reſponſible toꝛ them by Law, if loft 
oꝛ taken from him, which a Servant is not. 
A a Sheriff levies Goods by Uirtue of a Fieri facias, which 
Goods are afterwards taken from him., tho' they are not 
his own, pet he may maintain an Action of Trover; the 
Keaſon ts, becauſe by the Seiſure he has a P2operty in 
them by Law; but a Servant has no manner of P2operty in 
the Money oz Goods of his Waſter, and therefoze if robbed, 
either his Maſter being pzeſent oꝛ abſent (foz that makes no 
Alteration in the Caſe) the Maſter who hath the P2operty, 
mull bꝛing the Action. 3 
Thus it was adjudged in the Caſe of Raymund again 
the Dundzed of Working; the Servant made the Oath, and 
the Maſter bzought the A tion. and reſolved ſo it ought to be; 
and vow a — of Erroꝛ bzought in B. R. that Judgment 
as affirmed. 

So it was likewiſe in that veryCaſe of Drope and Thaire cited 
on the other Side, viz. The Servant lodged in an Inn. and his 
Maſter's Goods were loſt, who bꝛought the Action ; and = - 

I 


to 
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was ſaid by Doderidge and Jones that the Servant might have 
an Appeal of mobberp. pet it ſeems to be only a ſtdden O⸗ 
pinton of theſe Judges. foz the Law is otherwiſe, viz. That 
the — commer 112 ci = in ow * Cale Pop. 158. 
ted bp Juice am, Juſtice Jones of another 179. 
Opinion 2 —_ if tye Servant is robbed, the Maſter all 
ing the on. 
* — Eliz. the Servant was robbed, and the Maſter bzought 
the Anion and had recovered a Uerdic, but bexauſe che 
Cath was made by him, and not by the Servant 
-- robbed, the Judgment was ſtayed; foz he m 
ſome of the Kobbers, tho' bis Maſter did not. 

Jn 7 Jac. 1. a Man by counterfeit Letters got Money 
out of the 8 * the Maſter bzought an Action 
on ate (02 | 

e e d CS 
20Ug , Co. Entr. 
— was afirmed afterwards in the Exchequer- Chamber. 347. 

Do where the Maſter was pzeſent when his Servant was . 
robbed, ret the Maſter bzought the Action again the Dun: 319: 
ded. And likewiſe where a Poſt. boy was robbed in the 
1 of the Owner of the Goods, and he brought the 

ion 


Theſe and many moze Caſes may be brought to pzove 
that it Hath been the conſtant Opinion, that the Maſter 
to bzing the Action where the Servant hath been robbed. 
Then as to the Poſſeſſion, tis not at all matertal to ſup- 

poꝛt the Action bought by the Servant, fo: tis the P:operty | 
only which is to be conſidered ; and fo: this Purpoſe a late 
Caſe was cited which was between Pinkney and the Anha- 
bitants of the Eaſt-Dundzed in Rutland, viz. The Plaintff Sund 359. 
bought an Action upon the Statute of Winton, aud decla⸗ 

red foz the taking from him of 29 1. de pecuniis propriis and 

likewiſe © for other Goods taken out of his Poſſeſſion, and upon * But did 
a Demurrer to the Declaration it wag held, That the Acf- wet name 
on was not well bzought kor the Goods taken out of his *= inpar- 
Poſſeſſion ; and therefoze as to them bt entred a Remis dam- dat was ct 
pna, and had Judgment foz his Boney, which wews tha 


the bare Poſſeſſion without a Pꝛopertp, 


— 


2 Cro. 225 


Afterwards the Plaintiff had Judgment by the Opinion of 
the whole Court, and that in this Caſe either the Maſter 
or the Servant might maintain the Action. 


Rr DE 


Wriu of 
Audita 
Querela. 


. 


D E 


Term. Sanct. Mich. 


Anno 6 Gulielmi & Marie Regis & 
Reginæ in Banco Regis, 1694- 


. — 


Lampton werſ# Collingwood. 


Lacita coram Domino 
Rege apud Weſtm de 
Termino Sancti Hil- 

1 Do- 


P larii Anno Regn 


mini Willieclmi tertii 
Angliz ſexto Rot. 309. 


Angl. ſſ. Dom. Rex man- 


davit juſtic. ſuis ad Placita co- 
ram ĩpſo Rege tenend. aſſign. 
Breve ſuum clanſum in hzc 
verba ſſ. Gulielmus tertius Dei 
Gratia Angl' Scoc' Franc & Hi- 
bern Rex fideĩ defenſ. &c.Jaſti 
noſtris ad Placita coram nobis 


tenend. aſſigu ſalutem Ex gra- 


vi querela Annz Lampton vid. 
Adminiſtratricis bonorum & 
catallorum quæ fuer. Rober- 


ti Lampton Armigeri defunct 


accepimus quod cum quidam 
Lucas Collingwood nuper ſci- 
licet Termino Paſche Anno 


Regni Dom. Caroli ſecundi nu- 


Regis Angliæ &c. triceſimo Ja- 
quart Coria ejuſdem nuper 7- 


2 Corded 
is coram iplo nuper Rege 
apud Weſtm. in Com. Midd. 2 . 


per judicium ejuſdem Curiz fender. 


recuperaſſet verſus præfat. Ro- 
bertum Lampton & quendam 
Edmundum Craifter Armige- 
rd per nomina Edmundi Crai- 
ſter de Craiſter in Com Nor- 
chumbriz Armigeri alias dict. 
Edmund Craiſter deCraiſter in 
Com. przd'Armiger & Roberti 
Lampton de Newhamin Com' 
Northumbriz Armigeri alias 
dict Robertum Lampton de 
Newham in Com. præd. Gen 
quadringentas libras de debito 
necnon quadraginta ſolid. qui 
eidem Lucz in eadem Curia 
adjudicat. fuer. pro dampnis 
ſuis quz ſuſtinuit tam occaſi- 


One 


2 
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one detentionis debiti illius 
quam pro miſ. & cuſtagiis ſuis 
per ipſum circa ſectam ſuam in 
ea parte appoſit. unde convict. 
fuer. prout per Recordum & 
Proceſſam inde in Curia noſtra 
coram nobis apud Weſtm'prx- 
dict. reſiden. plenius apparet 
Poſteaq præd' Robertus in vi- 
ta prxd. Edmundi ſcilicet pri- 
mo die Novembris Anno Reg- 


One of the ni Domini Jacobi ſecundi nu- 


per Regis Angliz primo obiit 
& idem Edmundus ipſum Ro- 
bertum ſupervixit videlt. apud 
Morpeth in Com. Northum- 
briæ per quod per legem An- 
gliz bona & catalla quæ fuer. 

ræd. Roberti tempore mortis 

ux in manibus cujuſcunq; ad- 
miniſtratorisautadminiſtratri- 
cis bonorum & catallorumillo- 
rum adminiſtrand. exiſtenꝰ de 
debito & dampnis præd peni- 
tus exonerat. devenerunt pro- 
ut eadem Anna viis & modis 


quibus convenĩt parat. eſt edo- 
cere 


przd' tamen Lucas machi- 
nans & intendens ipſam An- 
nam pretextu Judiciiprzd. mi- 
nus rite przgravare ac magno- 
pere 2 alias poſt 
mortem ipſius Roberti ſcilicet 
Termino Sandꝭ' Trinitatis An- 
no Regni noſtri & Dominz 
Mariz nuper Reginæ Angliz 
&c. quinto proſecut. fuit extra 
prxd. Curiam coram nobis & 
Dna'Maria nuperRegina noſtra 
apud Weſtm. quoddam Breve 


noſtrum & præd. Mariz nuper 
Reginz noſtr. de Scire fac. 


_ draginta ſolidos pro dampnis 


— 


de & (vp Judicio pd. verſus p- Scire fa- 
fat. Annam Adminiſtratricem cis. cd 


bonorum & catallorum præd. 


don direct. 


Lucas nuper in Curia dicti nu- 
per Regis Caroli ſecundicoram 
ipſo nuper Rege apud Weſtm? 
per billam line brevi dicti nu- 
per Regis ac per judicium e- 
juſdem Curiz recuperaſſet ver- 
ſus prxd. Edmundum Craiſtet 
alias dict. Edmund Craiſter de 
Craiſter in Com. przd' Armig. 
& præd. Robertum Lampton 
alias dict. Robertum Lampton 
de Newham in Com. prad. 
Gen. præd' quadringent. libras 
de debito necnon præd' qua- 


ſuis quz ſuſtinuit tam occaſi- 
one detentionis debiti illius 
quam pro mi. & cuſtagiis ſuis 
per ipſum circa ſectam ſuam in 
ea parte appoſit. unde tunc 
convict. fuer. ſicut conſtabat 
- Recotdo INE) = 
uggerendo Ed- 
mundus fopado die Julii An- 
7 Regni Domini Jacobi ſecun- 

i nuper Regis Angliz, &c. 
quarto 4 * in Paro- 
chia beatæ Mariæ de Arcubus 
in Warda de Cheape obiit & 
quod præd. Robertus ipſum ſu- 
dps qdq; poſtea prxd” Ro- 

rt. primo dĩe April. Ann.Reg- 
ni noſtri& pred. nuper Reginz 
noſtrz ſecundo apud London' 
pd'in parochia & warda præd. 


obiit inteſtat. & quod poſt ejus 
mor- 


Rr 2 


the Ad mi- 
Roberti præd. tunc Vic. Lon- aifrator 


per quod quidem J the de- 
Breve recitando qd' cum præd — 
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un. 


mortem adminiſtratio omnium 
& ſingulorum bonorum & ca- 
tallorum jur & creditorum quæ 
fuer. præd. Roberti tempore 
mortis ſuz præfat. Annz Lam- 
pton commiſſa fuit (debito & 
dampnis præd prafat. Lucz 
minime ſatisfact) quodqʒ præd. 
Lucas nobis & præd. nuper Re- 
ginz noſtrz ſupplicaſſet fibi de 
io —_— ea 7 

ideri noſqʒ & pd nuper Re- 
Face Vi in ea parte fieri vo- 
— qd. ſuĩt juſtum per idem 
breve dict. 3 pn Lon- 
don præcepimus quod per pro- 
bos 1E legales homines de Bal- 
liva ſua ſctre facerent præfat 
Annz qd. eſſet coram nobis & 
rzd'nuperReginanoſtraapud 
eſtm. przd*dic Martis prox. 
poſt Quinden. Sana. Trinitatis 
tunc prox. ſequen' ad oſten- 
dend fi quid pro ſe habuĩt vel 
dicere ſcivit pred. Lucas 
executionem ſuam de debito & 
dampnis præd de bonis & ca- 
tallis quz fuer. præd Roberti 
tempore mortis ſuæ in manibus 
ipſius Annz adminiſtrand. ha- 
bere non debuit ſi ſibi videtur 
expediri & ulterius factur. & re- 
NG Curia tunc co- 
ram nobis & prxd* nuper Re- 
ina noſtra de eo adtunc & ibi- 
em conſideraret in ea parte & 
quod haberent ĩbĩ tune nomina 
eorum per quos ci ſcire facere- 
rent & breve illud & c ad quem 
diem in cad. Cur. coram nobis 
& præd. nuper Regina noſtra 
apud Weſtm. ven præd. Lucas 


11 


in propria perſona ſua & Vic. The She. 
London. præd videlt. Thomas He. 
Lane Mil. & Tho. Cook Mil. ch. N. 


nobis & præd. nuper Reginæ no- 
ſtræ adtunc retorn. ſuper bre- 
ve præd. Anna ni- 
chil habuit in Balliva ſua ubi 
aut per quod ei ſcire facere po- 
tuer. nec fuit invent. in eadem 
& eadem Anna non ven Ideo 
ſicut prius per eandem Curiam 
adtunc præcept. fuit ciſdem 


Vicecomitibus London quod Alias. 
per probos & legales homines re facias. 


de Balliva ſua ſcire facerent 
. quod eſſet coram 
is Scpræd. n Regina no- 
ſtra apud Wem. die Martis 
Px poſt tres ſeptimanas Sanz 
rinitatis tunc prox. ſequen. 
ad oſtendend. in forma præd. 
fi &c. Et uleerius &c. ide dies 
dat. fuit per eandem Curiam 
tunc coram nobis & pred. nu- 
Regina noſtra præfat. Lucz 


præd. Curia coram nobis & 
nuper Regina noſtra apud 
eſtm* venit præd. Lucas in 
propria perſona ſua & Viceco- 


mites London ficut pri- The Ke. 
— 11 4 


chil habuit in Balliva ſua ubi Nicki 


us retorn. 


ſeu per qd ei ſcire facere potuer 
nec fuit invent. in eadem & 
præd. Anna licet ad eundem 
diem ſolempniter exact. non 
venit ſed defaltam fecit Ideo 
adtunc & ibidem conf. fuit per 
eandem Curiam coram nobis & 


præfat. nuper Regina quod 


prædict Lucas 
I 


et exe 
cuti- 


ſbiden Gee. Ad quem diem in 


\ 


aa ee ny 6.S SS 2B © US \S 


Mich. 6 W. & M. in B. R. 1694. 309 
Fn cutionem de debito & damp- nemRegni noſtriAngliz fuerit 
on d- nis prædict. de bonis & ca- faciend. Teſte meipſo apud 
. * tallis quæ fuer. præd Roberti Weſtm. 23 die Januarii Anno 
ne a- tempore mortis ſuæ in manibus Regni noſtri ſexto. 


cias bh ipfius Anne adminiſtrand. pro- lumpton. 
Deut. ut per Recordum & proceſſum 1 


inde in Curia noſtra coram no- =Poſtea ſcilicet die Mercorii 77 fr. 
bis apud Weſtm' præd. refiden' prox. poſt Quinden.San&i Hil- . he 
plenius apparet Idemq Lucas larii iſto eodem Termino co- Writ. 
executionem verſus ipſam An- ram Domino Rege apud Weſt- 
nam de debito & dampnis prz- monaſt.venit præd. Anna Lam- 
dict. de bonis & catallis præd. pton per Nicholaum Harding 
levand. licet eadem Anna nun- Attorn. ſuum & ſtatim dicit 
quam ſummoniĩta fuit in przd. quod præd. Lucas execution. 
placito de Scire fac. ad oſten - verſus ipſam Aunam de debito 
dend. cauſam quare dictus Lu- & dampnis de bonis & 
Aube the cas executionem hujuſmodi catallis quæ fuer. præd. Rober- 
Admini- verſus eam habere non deberet ti Lampton tempore mortis 
fraor nec in placito illo comperuit ſuæ in manibus ipſius Anne le- 
pay licet etiam eadem Anna bona vand. babere non debet quia 
weed co & catalla illa · ex cauſa præd. dicit quod pradiaus Lucas 
inde de jure exonerari non de. Colli per ſcilt. Ter- 


— ngwood nu 
of ag beat equi pponit & minatur minoPaſcha Anno Regni dicti 


in ipſius Annæ dampnum non nuper Regis Caroli ſecundi 34. The Zeco- 
Th modicum & gravamen ac con- ſupradicto in Curia cjuſdem very of the 
Plaiffs tra legem & conſ. Regni noſtri | ad, 
or” Angliz unde eadem Anna no- 


bis {upplicavitdeFemedio con- 
gruo ſibĩ per nos in hac parte 
Annz aliqualiter injuriari 
volenteſque fieri in hac parte 
quod eſt juſtum vobis manda- 
mus quod Audita Querela 
præd. Annæ vocatiſque coram 
vobis partibus præd. & aliis in eadem Curiaadjudicat 
quz in hac parte fore videritis pro dampnis ſais quz ſuſtinuir 
evocand. auditiſq; hinc inde tam occafione detentionis de- 
corum rationibus partibus præ · biti ilſtus quam pro milis & cu- 
dictꝰ plenam & celerem Juſtiti- ſtagiis fuis per ipſum circa ſe- 
am fieri fac. prout de jure & Gam. ſuam in ea parte appoſit. 
ſecundum legem & conſuetudi- unde convict. tuic prout * 

| . e- 
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Recordum & Proceſſum inde 
in Curia dicti Domini Regis 
nunc coram ipſo Rege apud 
Weſtm. præd. reſiden. plenius 
apparet & eadem Anna ulteri- 
us dicit quod poſtea præd. Ro- 
bertus in vita præd. Edmundi 
ſcilt primodie Novembris An- 
no Regni dicti nuper Regis Ja- 
cobi ſecundi primo ſupradict᷑ 
Obiic & idem Edmundus ip- 


the De- ſym Robertum ſupervixit vi- 
— delt' apud Morpeth præd' in 


Com. Northumbriæ przd. per 
quod per legem Angliz bona 
& catalla quz fuer. præd. Ro- 
berti tempore mortis ſuæ in 
manibus cujuſcunq; Admini- 
ſtratoris vel Adminiſtratricis 
bonorum & catallorum ill. ad- 
miniſtrand'& exiſten'dedebito 
& dampnis præd penitus exo- 
nerat. devener. prout eadem 
Anna viis & modis quibus 
convenit parat. eſt edocere 
Fw tamen Lucas machinan' 

intenden ipſam Annam præ- 
textu judicii pred. minus rite 
prægravare ac magnopere dam- 
pnificare alias poſt mortem 
prædict Roberti ſci:t. Termino 


Scire fac. Sanctæ Trinitatis Anno Regni 
ſued ox Domini Willielmi nunc Regis 
> — af Angl' &c. & Dominz Mariz 
fra of Nuper Reginz Angl. c. quinto 
the De. proſecut. fuit extra 
ceaſed. fam tunc coram dico Domino 


Cu- 


nunc & dicta Maria nu- 
per Regina apud Weſtm' præd 
Breve dĩcti Domini Regis nunc 
& dictæ nuper Reginz tunc de 


Reg 
Scire fac. de & ſuper judicio 


præd' verſus ipſam præfat. An- 
nam Adminiſtratricem bono- 
rum & catallorum præd. Ro- 
berti præd. tunc Vicecomitibus 
London direct. per quod qui- 
dem Breve recitando qd” cum 
predia* Lucas nuper in Cu- 
ria dicti nuper Regis Caroli 
ſecundi coram ipſonuper Rege 
apud Weſtm. per billam ſine 
breve dicti nuper Regis ac per 
judicium ejuſdem Curiz recu- 
peraſſet verſus præd. Edmun- 
dum Craifter alias dict. Ed- 
mond. Craiſter de * 
Com. Armig. & . 
i Ls alias dict 
Roberium Lampton de New- 
ham in Com. præd' Gen prxd* 
quadringent. libras de debito 
necnon præd quadraginta ſo- - 
lidos pro dampnis ſuis quz 
ſuſtinutt tam occaſione deten- 
tionis debiti illius quam 
mĩſis & cuſtagiis ſuis per ipſum 
circa ſectam ſuam in ea 
appoĩt. unde tunc convict. fuer 
ficut conſtabat de recordo re- 
citando etiam ſuggerendoqd 
Edmundus ſecundo die 
ulit Anno Regni Dom. Jacobi 
ſecundi nuper Regis Angl' &c. 
quarto ſupradict apud London 
præd. in przd. parochia beate 
r Warda de 
heap obĩit & quod præd. Ro- 
bertus ipſum Edmundum ſu- 
pervixit quodq; poſtea præd. 
Robertus prĩmo die Aprilis An- 
no Regni dict. Domini Wil- 
lielmi nunc Regis & Dominæ 
Mariæ nuper Reginæ * 


n 
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ſecundo ſupradict. apud Lon- 
don præd. in parochia & war- 
da pra d. obiit inteſtat. & quod 
poſt ejus mortem adminiſtratio 
ommum & ſingulorum bono- 
rum & tatallorum jur. & credi- 
torum quæ fuer. præd Rober- 
ti tempore mortis ſuæ præfat. 
Annæ Lampton commiſſa fuit 
(debito & dampnis pred. Lucz 
minime ſatisfact.) quodq; præd. 
Lucas præd DominoWillielmo 
nunc Regi & Dominz Mariz 
nuper Reginz Angliz ſuppli- 
caſſet ſibi de remedio congruo 
in ea parte provideri & quod 
2 Dominus Rex nunc & 

icta nuper Regina in ea parte 
tunc ſieri volen. quod falt Þu- 
ſtum per idem breve dictis Vi- 
cecomitibus London præcepe- 
runt quod per probos & lega- 
les bomines de Balliva ſua ſcire 
fac. przfat. Annz quod eſſet 
coram dicto Domino Rege 
nunc & dicta nuper Regina a- 
pud Weſtm. præd. die Martis 
= poſt Quinden. Sanz 

rinitatis tunc prox. ſequen. 
ad oftend*. ſi quid 
buit vel dicere ſcivit quare præ- 
dict. Lucas executionem ſuam 
de debito & dampnis præd. de 
bonis & catallis quæ fuer. præ- 
dict. Roberti tempore mortis 
ſuæ in manibus ipfi 
adminiſtrand. habere non de- 
but fi ſibi viderit expediri & 


ulterius factor. & receptur 


quod prad. Cur. coram dicto 
Dom. Rege nunc & dicta nu- 
per Regina de eo adtunc & ĩbi- 


pro ſe ha- 


us Ann coram dicto Dom. R 


dem conſideraret in ea parte 
Et qd. haberent ibi tune nomi- 
na eorum per quos ei ſcire fa- 


cerent & breve ill &c. ad quem - 


diem in eadem Cur. coram di- 
ao Domino Rege nunc & di- 
da nuper Regina apud Weſtñ̃d 


ven. præd. Lucas in propria 


perſona ſua & Vic. London. 
prædict. videlt. Thomas Lane 
Mil' & Thomas Cook Mil' di- 
Gao Domino Regi nunc & dict 
nuper Reginz adtunc Retorn' 
ſuper brevi ill. quod præd. An- 
na nichil habuit in Balliva ſua 
ubi aut per quod ei ſcire facere 
potuer. nec fuit invent. in ea- 
dem Et quod eadem Anna non 
venit Io. ſicut prius per ean- 
dem Cur. adtunc pt. fuit 
eiſdem Vic. London quod per 
probos & legales bomines de 
Balliva ſua ſcire facerent præ- 
fat. Annz quod eſſet coram di- 
cto Domino Rege nunc & dict. 
nuper Regina apud Weſtm' 
die Martis prox. poſt tres 

timanas Sanctæ Trinitacis tunt 
prox. ſequen' ad oſtend. in for- 
ma præd. ſi &c. Et ulterĩus &c. 
idem dies dat. eſt per eandem 
Cur. tunc coram dio Domino 
Rege nunc & dicta nuper Re- 
gina præfat. Lucæ ibidem &c. 
Ad diem in præd. Cur. 


ege nunc 
& dicta nuper Regina apud 
Weſtm. ven. præd. Lucas in 
propria perſona ſua Et Vic. 
London pred. ſicut prius re- 
torm. quod præd. Anna nichil 
habuit in Balliva ſua ubi aut 


Per 
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nec fuit invent. in eadem & 
przd. Anna licet ad eundem 
diem ſolempnit. exact. non 
ven. ſed defalt. fec. lo adtunc 
& ibidem conſ. fuit per ean- 
dem Cur. coram dicto Domino 
Rege nunc & dida nuper Re- 
gina quod præd Lucas haberet 
executionem dedebito & dam- 
pnis præd. de bonis & catallis 
que fuer. præd. Roberti tem- 
mortis ſuæ in manĩbus ip- 


per Recordum & Proceſſum in- 
de in Curia præd. Domini Re- 
gis nunc coram — Rege a- 
pud Weſtm. reſiden. plenius 
apparet idemq; Lucas execu- 
tionem verſus ipſamAnnam de 
debito & dampnis prediQ. de 
bonis & . catallis predict. le- 
The De- vand. licet eadem Anna nun- 
quam ſummonita fuit in pred. 
placito de Scire fac ad oſten- 
dend' cauſam quare dictus Lu- 
cas executionem hujuſmodi 


+ nec in placito illo comperuit 
2 ber. licet etiam eadem Anna & bo- 
bePlain- na Rc catalla illa ex cauſa praxd? 
riff ® gra- inde de jure exonerari debent 
amen. proſequi proponit & minatur 
in ipſius Annæ dampnum non 

i gravamen ac con- 
tra legem & conf. hujus Regni 
Angliz Et hoc eadem Anna 
parat. eſt veriſicare onde petit 
Petit Ju- judicium & qd' præd. Lucas ab 
dicium. omni executione quacung; de 

& ſuper recuperatione præd. 
de bonis & catallis quæ fuer. 


uod ei ſcire facere potuer. pra 


ſius Annz adminiſtrand. prove præcept 


verſus eam habere non deberet pred 


d. Roberti tempore mortis 
ſuæ levand' habend* precluda- 
tur &c. & quod eadem Anna 
ad omnia quz ipſa occaſione 
ad judĩcation.executionĩs præd. 


præd. Lucas ven. hic in Curia 


de & ſuper præmiſſis reſponſur 
&c. ſed quia Curia Domini 


Regis nunc hic coram ipſo Re- 4 Verire 
ge incognit. exiſtit utrum alle- facia «- 


gation. præfat. Annz in hac 
parte fint verz necne Ideo 
. eſt Vicecomiti Nor- 
thumbriz przd* quod venire 
fac. coram Dno Rege a die Paſ- 
chz in quindecim dies ubicun- 
que &c. przd. Lucamde & ſu- 
ner præmiſſis reſponſur ulteriĩ- 
uſq; factur. & receprur. quod 
Curia diQi Domini Regis nunc 
hic coram ipſo Rege de co 
conſ. in hac parte idem dies 
dar eſt præfat. Annz &c. Ad 
quem diemcoram Domino Re- 


ge apud Weſtm. ven. præd An- 7 D. 
na per Attorn. ſuum præd. & fender: 


p Lucas ad eundem diem 
olempniter exact. per Henri- 
cum Dodd Attorn. ſuum ſilit. 
ven. & dicit quod materia in 


brevi & narratione præd. con- And de- 
er . 


tent minus ſufficien' in lege 
iſtitad Lucam ad eandem 
reſ; aut ad 


com 
executionem ſuam de & ſuper 


judicio præd. de bonis & ca- 
tallis quz fuer. præd. Roberti 
Lmpton tempore mortis ſuæ 
levand* habend' retardand ad 
quam idem Lucas neceſſe non 
habet nec per legem terræ te 
netur 


amifit reſtituatur &c. Et quod fiir, 


e 
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netur aliquo modo reſpondere 
& hoc parat. eſt verificare un- 
de pro defectu ſufficien. bre- 
vis & narrationis in hac parte 
idem Lucas petit Judicium de 
brevi & narratione illa & quod 
breve & narratio illa caſſentur 
&c. Ere\l. Levinz. 
Et præd. Auna dicit 
breve & narratio præd. caſlari 


* non debent quia dicit quod 


Breve & narratio il]. materiaqʒ 
in ill. content. bon. & ſuffici- 
en. in lege exiſtunt ad præd. 
Lucam ab executione ſua — 
& ſu adicio præd. verſus 
4 — de bonis & ca- 
tallis quz fuere præd. Roberti 
tempore mortis ſuæ levand. 
hend. præcludend.quæ quidem 
breve & narration. materi 
in ill. content. eadem Anna 
parat. eſt verificare & 

Curia & c. Et quia præd. 

ad Breve & narratio- 
nem przdi&. non reſpond. 
nec ill. hucuſque aliqualiter 
dedicit eadem Anna ut prius 
pet. Judicium & quod prz- 
dict. Lucas ab omni executi- 
one quacunque de & ſaper re- 
cuperation. prædict. de bonis 
& catallis quz fuer. prædict. 
Roberti tem mortis ſuæ 
levand. hend. przcludatur &c. 


& quod ipſa ad omnia qua 


ipſa occaſione adjudicationis 
executionis prædict. amiſit 
reſtituatur &c. ſed quia Curia 
Domini Regis hic de judicio 


quod ria dicti Domini R 


tent. bon. & ſu 8 
probare — any 1h Lucam 
| executione ſua de 


ſuo de & ſuper præmiſſis red- 


dendo nondum adviſatur dies Cntins- 


inde dat. eſt partibus præd. * 


coram Domino Rege a die 


Sanctæ Trinitatis uſque in tres 


Septimanas ubicunq; &c. de 
jadicio ſuo de & ſuper præ- 
miſhs audiend. eo quod Cu- 
is hic 
inde nondum & c. ad quem 
diem coram Domino Rege a- 
pud Weſtm. ven. partes præd. 
per Attornatos ſuos prædict. 
ſuper quo vicis & per Cur. Do- 
mini Regis nunc hic plenius 
intellectis omnibus & ſingulis 
præmiſſis maturaq; deliberati- 
one inde habitat pro eo quod 
videtur Cur. dicti Dom. Regis 
nunc hic quod breve & narra- 
tio præd. materaq; in ill. con- 


& ſu 
judicio præd. verſus — 
Annam de bonis & catallis 
quz fuer. pred. Roberti tem- 
re mortis ſuz levand. ha- 
przcludend. Ideo con. 
eſt quod prædidus Lucas ab 
omni executione quacunque 
de & ſuper recuperatione præd. 


de bonis & catallis quæ fuer. 
præd. Roberti tempore mortis 
ſuæ levand. habend præcluda- 7Fadg- 


tur &c. Et quod ipſa eadem went for 
Anna ad omnia quz ipſa oc Tln 


cafione adjudication. exccuti- 
on. prædict. amiſit reſtituatur, 
&c. 


S Lam- 
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Lampton verſus Collingwood. 


The Caſe. 


Adgment was obtained again two Perſons who are 
both dead, the Creditoz bzought a Scire fac. upon that 
Judgment againſt the AdminiCratrir of one of them, an 
after two Nichils retozned Judgment was awarded againg 
her by Default. 
' Afterwards he brought a Urit of Erroz, coram vobis ref. 
_ and - Erroꝛ in Fact aſſigned was, That ſhe was never 
moned. 
And the Mueſtion was, Whether this Writ of Erro; 
would Iyeozndt 2 becauſe the two Nichil's retozned amount 
to a Scire feci; and ſo there being a Judgment by Default 
_ aftertwo Nichils, tis too late now to bzing aWrit of Erroz, 
Some Caſes were cited to pzove that Erro2 would lie 
after a Judgment in Scire fac. viz. where Judgment was had 
agarnit the Bail upon Scire fac. and yet they bzought a Writ 
of Erro, there being no Capias againſt the P2incipal, which 
being Erroꝛ in Pzocelſs, it was held that the Writ would 
lie: An Mich. Term, 41 Eliz. the ſame Erro was aligned 
by the Bail after Judgment againf them in a Leite fac. 
upon two Nichils retozned, as in the Caſe at Bar; and it 
was then objected, That a CUrit of Erroz would not lie, 
not foz the Reaſon above-mentioned, but becauſe ſuch Writ 
is given by the Statute to the Parties only in the Action, 
and not to the Bail; but it was held that a Suit upon a 
Scire fac. is in Nature of an Action of Debt, and a Judgment 
in Debt is particularly mentioned in the Statute, and 
ze a Writ of Erroz would lie. 
The like Erro2 was aſſigned in Hillary Term, 12 Car. i. 
but there was alſo Erroz aſſigned by the Bail in the p2in- 
cipal Judgment, which being coupled with the Erroꝛ in 
the Judgment on the Scire fac. two Judges held the Writ 
Gould abate, becauſe the Bail cannot Have Erroz foz an 
Erroꝛ in the pꝛincipal Judgment; hut it was agreed by all 
that it would lie upon the Judgment on a Scire fac. 
But the latter Caſes ſeem to be otherwiſe, viz. That 4 
Judgment upon two Nichils retozned, is a Judgment by 
Pefault after Notice, and therefoze a TUrit of Erro2 comes 


x Roll. Abr. too late to reverſe ſuch Judgment; this is the Cate of Bar. 


5 cock 


Radcliffe Trustees 


* 
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cock and Tompſon repoꝛted by Style, and is mentioned aiſo 
by my Ld. Rolle, and agreed by him that ſuch Judgment is 
not erroneous ; and upon the Authozity of this Caſe the 
ccirit of Erroꝛ was now quathed, 1 

Afterwards tye Adminiſtratrir of Lampton bzought an 
Audita Querela, ſuggeſting alſo therein that ſhe was never 
\nmmoned, and tyat her Husband died in the Life⸗time of 
the other Debtoz, and ſo His. Eſtate was thereby diſ- 
charged of the Debt ;and upon a Demurrer it was debated, 

Firſt, Whether an Audita querela would lic. becauſe where 
the wore might have any other Remedy, that Writ will 

ot lie : | 
1 Now tis plain, Chat if the Adminiſttatrix had not ſuſtered 
Judgment againſt her by Default in the Sire fac. ſhe might 
have pleaded this Matter; but by her Neglec therein the 
cannct now have an Audita Qner ela. — 

But the Court were of a contrary Opinion upon the Au⸗ 
thozity of Barcock and Thompſon's Caſe abovementioned, that 
tie Adminiſtratrix ſhall Have an Audita Querela, breauſe now 
he hath no other Remedy. t = 

Then the Queſtion was, Whether the Adminiſtratrix ot 
4 oy LK dying, wall be charged with the Executazs 

u — aa * 

Serj, Levinz argued That both chall be charge becauſe 
where Judgment has been obtatned againſt twa in an A 
ſize of Novel Diſſeiſin, and upon a Scire fac. to have Execution 
of the Damages the Sheriff returned, That one was dead. 
and that he had ſummoned the Survivoz ; and it wag held 
that he ſhould not be compelled to plead befoze the Heir and 
Tertenants of the dead Man were ſummoned.  _ 

So where Judgment was had againf two in an Action }. 
onthe Caſe, and a Writ of Erroz bzought, and one died pend- . 225: 

ing the CUrit, it was abated, becauſe what was ſeverat be⸗ 
foe the Judgment was thereby made joint, and the Plain- 
tiff in the Judgment mult have a Scire fac. againſt the Ere- 
cutoꝛs of the dead Man who are now become charged with 
that Judgment, and it (hall not ſurvive to the other alone. 

But on the other Side it was argued, That "where —_ 
Lands of ſeveral are charged with a Debt, it wall not lie Sir #354 
wholly upon the Survivoz; as, if a Recognizance is ac- CHER | 

knowledged by ſeveral, the Lands of all are thereby become 
chargeable, and Execution ſhall be equally made; and if Ker. 30 
one ould die, the Czeditoꝛ muſt bzing a Scire fac. againſt Ry. 25 
his Deir and Tertenants; foz they being all in zquali jure, 
the Charge doth not furvive ; but 'tis otherwiſe where 

| the 


Fitz. Abt. 
tit. Executi- 
on. pl. 81. 
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1 Sid. 238, the Lands are not bound by Judgment; as if two enter 


into a Bond, and one dies befoze Judgment, the Surv;voz 
ſhall be charged alone :AndJudgment was given accozdingly, 


Moor werſus Parker. 


Mich. 4 Will. Rot. 268. 


| Ar upon a Wager being a feigned Jſſue directed hy 
the Youſe of Peers, the Caſe upon a ſpectal Uerdic 
found was thus, viz. wy 
George Chute the Father being ſetzed of the Lands in Nye. 
ſtion made a Settlement thereof to George his Son fo2 Life, 
Kemainder to his firſt, &c. Son in Tail-male, Reverſjon 
in Fee to George the Father, who in June 1683. made his 
Will as followeth, viz. | 


As touching my Lands and Tenements, &c. A. is, That if 
my Son's Wife die during the Life of her Husband without Iſſue 
Male, that then he ſhall have Power to make a Jointure to any o- 
ther Wife, AND FOR WANT OF ISSUE MALE of his ſaid Son, then 
the Lands ſhall be and remain to his Son by any other Wife, and 
his Grandaughter ſhall have 4000 l. AND IN CASE OF FAILURE 
OF ISSUE MALE by his Son Geozge, then all his Lands ſhall 


go to his Grandchildren and their Heirs, ſhare and ſhare alike.) 
ived and ſuffered a 


George 'the Father died, his Son 
Common Recovery, and died without Allue Male. | 
The Queſtion was, Whether thoſe who claimed under the 
Recovery, 02 the Gꝛandchildꝛen of the Teftatoz had the bet- 
ter Title, that is, whether George the Son had only an E⸗ 
ſtate foz Lite oz in Tail ? 

Serj. Levinz argued, that the Son had an Eſtate⸗ tail. 
ans that by the Recovery the Eſtate to the Gzandaughters 

a . | , | 

That it was an Eftate-tafl by Amplication, and it could 
not be otherwtſe, becauſe the Son could not have a Fee⸗ 
ſimple, foz that was deviſed to the Gzandaughters up- 
on his dying without JFue-Male, and therefoze not having 
the Fee, he muff of Neceſſity have the Eſtate⸗tail in the 
mean Time by the last Clauſe of the Mill. 

There is nothing deviſed to him by erpzeſs Moꝛds, but 
by Jmplication ; and *tis no new Thing that an Etkate⸗ 
tail would ariſe by Implication efpectatly in a Mill; as 
foz example, | In 
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Jn Michaclmas Term 9 Jac. the Caſe upon a ſpecial der- 2 Cro 292. 
dict was, viz. William Brown had Jflue John and two Daugh: Brown vcr- 
ters, and he had itkewiſe two Nephews, Matthew and Henry, 4 107 
and having Lands in ſeveral Places, he deviſed all to his 
Son and his Heirs; and if he died without Jfſue then hy 
gave his Land in one Place to Matthew in Fee, Item, I deviſe 
my Land in White-acre to Henry and his Heirs; it was adjudged, 
chat this was a Limitation by way of Kemainder to Hen- 
ry, and that the Wozds mall be conſtrued thus: viz. That 
ſhall have the Fee if John die without Iſſue. 

Now tho there was an erpzeſs Deviſe of the Fee in that 
Caſe, which is not in the Caſe at Bar, tothe Son, yet that 
will make no Alteration, becauſe the Son would have been 
— to a Fee-ſimple by Deſcent had it not been fo2 the 
—_ _— 1 5 

So in Trinity Term 14 Jacobi, the Caſe was, a Man co 416. 
had a Mife, one Son and two Daughters, and deviſed his Webb #--- 
Pouſe in London to his Son after the Deceaſe of his Mo- /*- Herring, 
ther, And if his three Siſters ſurvive their Brother and his Heirs, 3 dll. Abr. 
that then they ſhall have it foz their Lives, Remainder pl 5&6. 
over, &c. it was held, That the Son had an Eſtate⸗tail. 
becauſe the Wozd Heirs there ſhall be intended Heirs of. his 
Body, otherwiſe the Limitation to the Siſters would be 
void, becauſe then a Fee would be limited upon a Fee, 
which is againſt the Rules of Law: Now in this Eaſe there 
was no expzeſs Deviſe of any Eftate to the Son, and yet it 
was adjudged that he had an Eftate-tail by Jmplication. 
Cis true, in the Caſe of Pell and Brown there is a coatra- 
ry Reſolution, that was a Deviſe to T. His youngeſt Son 
and his Deirs, and if he died without Iſſue living W. his eldeft : co. 550. 
Bꝛother, that then he ſhould have it in fee; this was ad⸗ : Roll Abr. 
judged an Eſtate in Fee in T. and no Tall, the Reaſon gi- 835. 
ben was, becauſe W. had only a Poſſibility of having it. to2 
it was not deviſed to him abſolutely, viz. if T. died with- 
out Jlue : but upon a Contingency, viz. his dying with- 

Jfue living W. 3 _— 9 

The Serjeant did not anſwer this Caſe, only ſaid, That 
* 22 - very learned Judges affirm that it was a very 

r ate. _ ; : ; | | 
Then he argued, That if the Daughters had any Title, 
it muſt be by way of Contingent Remainder oz of an Exe⸗ 
cutozp Deviſe. 

Jt canuot be the one, becauſe the Son had no Eſtate ot 
Freehold to ſuppozt ſuch Remainder, 


3 | Neither 


— 
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2 Cro. 199. 


in the Caſe at Bar ſhould give an Eſtate⸗tail by 


Neither can it be the other, becauſe an Executoꝛy Device 
is never to ariſe upon Failure of Aue Male generally. g1 
without Jllue indclinitely, and in this Caſe there is an 
Eſtate-tail which may laſt many Generations. 

Sir Bartholomew Shower, contra. 

By the Settlement George the Son had but an Eſtate 0; 
Life, and he ſhall not have an Eſtate-tail by Jmpircation 

this Will, becauſe the Deſign of it was only to enable 
him to make a Jointure to any other (ite, and to pzovide 
foz her Childzen, but not to enlarge his Eſtate. 

The Moꝛds which ſeem to create an Eſtate⸗tail are, viz. 
And for want of Iſſue, &c. but the Law is otherwiſe, becauſe 
there is no expꝛeſs Eſtate given to him by the Will befoze 
thoſe Wozds : CTis line the Cafe in Mich. 10 Jacobi, where a 
Man deviſed an Effate to His eldeſt Son fo2 Lite; Remain- 
der to the Sons of his Body lawfully begotten, and if they alien, 
&c. that then his Daughters Gail have the Land, Remain. 
der to his right Heirs; it was Held that the TWo2ds, viz. 
Sons of his Body, and firſt Son, &c. are Wozds of Purchaſe, 
Neither can the Moꝛds, viz. In Caſe of failure of Iſſue Male, 
&c. create an Efate-tail, becauſe thoſe were added to ex: 
plain what was generally and uncertainiy exp2efled befoze. 

'n Mich. 1 Eliz. Clement Frenſham deviſed Lands to his 
Witfe foz Life, Kemainder to his Couſin,and the Heirs Male 
of his Body ; and if his Couſin die withoutJue of his Bo- 
dy (but doth not ſay Jſue Male) Remainder over in fee, 
the Couſin had Iſlue a Daughter only and died; and it was 
adjudged, that ſhe would not have the Land by theſe gene- 
ral Moꝛds; it was not an Eftate-tail to him. and the Yeirs 
of his Body in general, but to him and the Peirs Male of 
bis Body. fo2 the Mili took Effect by the firft Moꝛds which 
are a Guide to thoſe which follow. | 

And there is no moze Reaſon why theſe general Mons 
mplica: 
tion to George Chute the Son, there being no particular E. 
fate deviſed to Him befoze, than there was in the Caſe above- 
mentioned, why the general Moꝛds in that Caſe did not 
make any ſuch Eſtate. 

There is another Caſe to this Purpoſe, it was a Copy: 
holder in fee, who made a Surrender to the Uſe of his 
Mill, and then deviſed to his Wife, and if we had Alu 
by him, then to the Yue. &c. and if ſuch Jlue die belon 
Age, oz befoze his Wife ; Or if ſhe have no Iſſue, then, bee. 
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it was held, that we had but an Eſtate foz Life, and could 
not diſpoſe the Lands to her Childzen. 

And accoꝛding to theſe Keſolutions have late Caſes been <.;, 
adjudged 3 as, where a Woman had two Sons by two.Yuſ: 7 
bands, we deviſed to I. her eldeſt Son fo2 Life, and «0 his 
Jaue in Tail, and if he died without Jue then living, to 
der ſecond Don in Fee; But if he die having Iſſue of bis Body 
then living, then to him in fee: Jt was held that tho' the 
verſion deſcended to him as Heir, vet by the Limitation 
of the Will he had but an Estate foz Life, which is like 
the pzeſent Caſe, viz. a good contingent Kemainder to com- 
mence upon his dying without Jllue Male. 


Curia. It will be impoſſible to make this an Efate-tail by - 
tacking the Eſtate by the Mill to the Efkate to: Life in the 
Settlement on Purpoſe to ſuppozt the contingent Remain: 
der; becauſe the Settlement and Mill are two diinct Con- 
veyances ; and therefoze Judgment was given that this was 


Warrington verſus Moſely. 


Hill. 6 Willielmi, Rot. 291. 


| Bhs of a Judgment in the County-Palatine of Cheſter. 1 Mod. 231, 
The Plaintiff pꝛeſcribed foz Toll of Goods bought 2 
within a Panoz, and the Queſtion upon the Pleadings ; fer. 38. 
was, Whether ſuth a Toll independent of all Markets and 

Fairs can be good ? 


It was argued that the Pzelcription was unreaſonable, 


(i.) Foz the Manner, viz. The Loꝛd only claims the Toll 
7 4.2 and it's not toꝛ Goods bought oz ſold in 
arket. | # 

(2.) Foz the Matter, viz' he pꝛeſcribes to Toll of ad. fozeve- 

ry Pack bought in Mancheſter, called Mancheſtet Mares, 
except of the Burgeſles there. 

All Toll muſt ariſe by Pzeſcription o2 Gzant, the one 
ſuppoſeth the other; now the Loꝛd ot a Manoꝛ cannot have 
Toll by Pꝛeſcription. becauſe at rhe Common Law there * 49. 
was no Cuſtom paid but foꝛ Wooll, Woolfels, and Lene, „ 

0 
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which was therefoze called antiqua ſive magna cuſtuma 
other Tolls are eſteemed Malæ Tolnetz. 
Neither can he be entitled to this by any Gzant from the 
King, becauſe he cannot charge his People with any Thing 
but what is foz the Publick Good, without their Allent in 
F N. B 2222. Parliament, and therefore the CUrit of ad quod dampnum jg 
directed to the Elticheatoꝛ to enquire what Damage it would 
be to the King, oz any of his Subjects if he would grant 
to B. that he may make an Aſſignment of certain Lande 
to a Chaplain foz ever to pzay foz his Soul in a certain 
Church, foz by Reaſon of ſuch Aſſignment the Land would 
be exempted from ſeveral Duties. as Fines, Amerciamentg, 
Sec. ita quod Patria per donationem & aſſignationem præd. magis 
; ſolito non oneretur ſeu gravetur. 1 
Now if the King cannot im a Duty upon his Suh. 
jects but ſuch which is foz their Benefit ; a fortiori, a Log 
of a Manoꝛ cannot; and to this Purpoſe there is an erpzeſs 
2 Roll. Abr. Authozity in Eaſter Term, «1 Car. viz. There was an Jn- 
171. fozmation againft Morgan foz levying 2d. foz every? Bartel 
landed at Cockernepill, tho' it was his own Land, and the 
arties could not ſell there without his Alent ; yet this be- 
ng to levy a new Toll, it was held unlawful ; he might 
make a particular Agreement with the People, but he could 
22 Af pl. 38. not exact a Coll. 
Br. Abr. tit This Toll is in Nature of Toll-thzough, foz which there 
(cup 6. can be no Pzeſcription, becauſe tis lawful fo: any Ban to 
Cro. Eli. Paſs by oz th:zough the Dighway ; ſo tis as lawful to any 
710. contra. Man to buy Goods b2zought to his Shop. | 
2 Roll. Abr. If the Plaintiff had any Right to this Duty, he ould 
5768: 220 habe wewed that the People had ſome Benefit by ſelling 
1 Mod. 231. thetr Goods in this Place; as. where a Man juftifies in 
Lit Rep. 103. Treſpaſs, and pꝛeſcribes to habe a Toll fo2 Beaſts d2iven 
over ſuch a Manoꝛ; tis a void Pzeſcription, being fo2 Coll 
thzough, unleſs the Party who claims the Duty doth deu 
that the Subject hath ſome Advantage. 
: Mod. 7. So where a Man alledges a Cuftom to have ſo much per 
Sid. 454 Tun foz all Goods paſſing on a River by ſuch a Wharf: 
Thts is a Toll-thzough which the Law calls Malum Toloe 
tom, unleſs the Plaintiff cheweth, that the River was 
uſually cleanſed by him, oz that he repaired the Banks, 0? 
that he hath done ſome Good fo: this Duty. 
Sid. 218. Nay, it has been held, That a Tar cannot be impoſed on 
the Subject but by Parliament, tho' 'tis fo: their Beneit. 


But 


and all 


I 


— 
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But admitting that the Plaintiff may pzeſcribe foꝛ Toll 
of C:0ds bought within this Place. pet ſuch a general 

it cription is not good to bind Strangers, no moze than 
a Pzcſcription to have a Heriot of every Stranger dying 
within ſuch a Manoz. which is void, becauſe it cannot 
have a reaſonable Commencement between the Loꝛd and a 
Stranger. tho' it may between him and his Tenants. 

So a Pꝛeſcription to have a Heriot (viz.) the beſt Beaſt of Dyer 199 b. 
his Tenant, and if it be eflotgned befoze the Loꝛd ſeiʒes it. 
that then he may take the Beaſt of any other Perſon Levant 
and Couchant upon the Land; this is a void and an un⸗ 
reaſonable Pꝛeſcription. 


2) This is not good by Reaſon of the Uncertainty of the 
Thing out of which the Duty doth ariſe ; foz tis de qualibet 
ſarcina, not ſaping of what it conſiſts: Now ik the Court 
mult judge whether 2d. is a reaſonable Duty oꝛ not, they 
muſt know what is in the Pack; and what a Cuſtomary 
Pack of Mancheſter Mares is, will be difficult to be known 
in Weſtminſter-Hall. | 

To inftance in parallel Caſes, viz. many Jndicttnents 
and Inkoꝛmations have been quaſbed foꝛ ſuch Uncertain- 
tics, viz. : 

An Inkoꝛmation foz engroſſing diverſos cumulos tritici, was Rall Abs 
held void, becauſe of the Uncertainty of the Quantity in Spry 
each "bs tho' the Aalue of the whole was particularly 
ſet fozth. 

So an Andictment fo2 engroſſing magnam quantitatem ſtra- Cro. Car. 
mins & fœni was quaſh'd foꝛ the like Reaſon. 318. 

Likewiſe in Trover and Converſion pro duobus garbis Anglice urch, 60. 
Sheaves of Cozn, the Declaration was held ill. becauſe Aleyn 80, 
the Plaintiff had not wewed what Coꝛn it was. and the 
Anglice being void, then it was only Trover de duobus garbis 
which Wozd in its Latitude compꝛehends anx Thing which 
may be tied up in Bundles. 

This P2eſcription is alſo void by Ueaſon of the Perſons 
of whom *tis demanded, viz. cf all People bzinging Mares 
thither to be ſold, &c. ſo that neither the King himſelf noz 
his Purveyo2s are excepted; tig contrary alſo to Magna C, p. 30 
Charta, which enacts, That all Merchants may buy and 
lell without any manner of evil Tolls. 

Tis void Ukewiſe by Reaſon of the Time demanded, vie. _ 
immediately upon the Sale of each pack of Mares: Pow 
no Toll is due befoꝛe the Sale, unleſs by Cuſtom time out 


of Mind. and here is no Confideration laid why the Loꝛd 
 Hould have ſuch a Duty. = It 
5 | 


. 
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Jt was argued on the other Side that Time and tage 
were the Foundations both of Pzeſcriptions and Cuſtoms . 
and if Cuſtoms were not unreaſonable it was not neceſſary 
to hew their Commencement. 

As to the Generality alledged e gainſt this Pꝛeſcription 

tis not void fo2 that Reaſon, foz ſuch general Pzeſcript;. 
ons to have Toll of all People, have been warranted by e. 
veral P2ecedents. 
Jn Anno 10 Jacobi the Jſſue in a Quo Warranto was, whe. 
ther the Defendant had Toll of all People within the Þg. 
no2 of Petworth in the County of Suſſex, as well of the Te. 
nants of the Earl of Arundel agof Strangers? And the ine 
was found foz2 him. | 


1 Bulſt. 195. 


N Reg 
b. 


goes farther t 
Jun s Ed. 3. 
pulling down of a Fold, as Servants to the — of the 
Mano of Haſtings, who byReaſon of herSeigntozy had afree- 
bold thzoughout the ſaid Uill, ſo that no other could fold 
there without her Leave; this extends as well to Strangers 
br tit. as to thoſe of that Uaill, and yet it was held good. 
Br. Abr.tit. Si in 21 H. 7. 16a. The Mayo? and Commonalty of Glov- 
placito 92; Celter pꝛeſcribed to have Toll of every Boat which palled by 
Cro. Elz. their City. &c. and this was adjudged a good Pzeſcription, 
7 altho* no Reaſon is given why they ſhould have that Coll. 
_ Many other Caſes might be cited wherein the Law was 
Dyer 35a b. held to be the ſame, as in 18 Eliz. the Lozd Mapoꝛ of London 
bzought an Action on the Caſe, grounded upon a Cuſtom 
to have the 2oth Part of the Salt of every Stranger who 
bꝛought it to the Pot of London, and there is no Reaſon 
alledged why be ſhould have that part, and yet the Payo? 
had Judgment, 


1 Jn 


n a 
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In an Action on theCaſe the Defendant juftificd the taking Cro. liz. 
of rt:e Goods, fo2 that the Bailiff of Yarmouth had uſed to Pon 221: 
ave Toll of the Tenants and Inhabitants of Laſtoff fox any Ne 
of keir Gocds bꝛought thither by Sea to be ſold; and up- 
ena Demurrer he had Judgment, tho' it was upon a ge- 

ners! Claim of Toll fo2 all their Goods bzought thither, 
without ſaying to the Poꝛt. 

So in Treſpaſs the Defendant pꝛeſcribed to have 2 d. fo: Ci Eliz 
cvery Scoꝛe of Sheep of Strangers bꝛought oz d2iven per & 511. 
trans villam de Melton Mowbray, and if that Toll was dented, 
to diſtrain koꝛ it; now tho' this was a Toll-thozough foz 
which a Pꝛeſcription cannot be alledged without <ewing 
ſome Cauſe, that it may appear to have a reaſonable Com: 
mencement, pet the Plea was held good by the Opinion 
of two Juſtices againſt Julkice m, viz. That ſuch a 
Toll might be claimed generally; fo2 it being by Pzeſcrip- 
tion, it cannot be intended that the Cauſe ſhould be known 


why it began. N 
wy ng Citneſs 


The Perſon who gathers the Toll is a ſtandi 
of the 5 of the Pꝛoperty, and of the Fairneis of the 

Then as to the other Objection, That tis unreaſonable 
fo: the Ancertainty ; tis a Cuſtomary Claim foz a certain 
Thing tn a certain Place, andthe Euſtam hath fixed what 
is meant there by the wozd Sarcina; tis as certain as a Duty 
fo2.a Piece of Cloath in the Book of Rates; and tis as 
certain as a Pꝛeſcription to have a Dalfpenny foz every 
Pozxter's Burden laid upon Queenhithe to be conveyed from 
thence by Mater, which hath been held good ; and tis very £7" 
_ — 2 that a ſtrong Pozter will carry moze Goods 

n ano . b 


Curia. Not ſatisfied with this Pzeſcription, becauſe there 
was no Recompence fo? tt, and every Pzeſcription to charge 
the Subject with a Duty, muff impart a Benefit 02 Ke- 
compence to him, oz elſe ſome Reaſon muſt be chewed why 


a Duty is claimed. "= 
ſeems to be very hard, fo2 the Lozd 


* 


* 


The Caſe in Dyer 
Mayo: to have the 2oth part of all Salt bzought to London, 
and no Reaſon given why he (ould have it. | 

But as fo2 the Caſe of Fold: ge, it was upon the Lands 
held of the Manoꝛ of Haſtings, whereof the Tenants had the 
ſeedings, and that may have a reaſonable Commencement. 


Tens _ Hicks 


— 
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655. . qui tam pro 


Domino & Domina Re- 
« Probibs gina 12 ſeipſo in hac 
tio. parte ſequĩitur queritur de Sa- 
muele Woodeſon Clerico Re- 
ctore Eccleſiæ parochial. de 
Huntſpill in Com. Somerſet. 
— in cuſtod. Mar. Mareſc. 

ini Regis & Dominz Re- 
ginz coram ipſis Rege & Re- 
ina exiſten. de placito quare 
ecut. eſt in Curia Chriſtia- 
nitat. contra prohibitionem 
regiam ei prius inde in con- 
trar. direct. & deliberat. pro 
eo videlt. quod cum p 
de Huntſpill in Com. præd. eſt 
antiqua parochia Cumq; pred. 
Nich us — ſpatium quinqʒ an- 
norum ult. elapſ. & am- 
row fuit & adbuc exiſtit in- 


= 


— A paſturz cum perti iſten. 
bolder iv parcell. manerii de Huntſpill 
thePariſh. in dict. * infra 
roch. præd. ſineſq. limites & 

— decimabilia ejuſdem pa- 

rochiæ habuiſſet & occupaſſet 

Cumqʒ etiam infra eandem pa- 
rochiam fineſq; limites & loca 
decimabilia ejuſdem parochiz 
habentur & a tempore cujus 

. contrar. memoria hominum 
mand non exiſtit habebantur tales 
ſet forth. conſuetudines & modi deci- 


mandi de & cones nen deci- 
mas agnorum infra parochiam For 
præd. fineſq; limites & loca de l. 
cimabilia ejuſdem parochiæ ca- 

den. part. & provenien. ac de 

& concernen. decimas vacca- 

rum & juvencarum mulgibili- C 
um infra paroch. præd. fineſq; 
limites & loca decimabilia ejul- 
dem parochiæ cuſtodit. & de- 
paſturat. ac de & concernen 
decimas vitulorum infra pa- 
præd. fineſq; limites & lo- 


And 


roch 
ca dicimabilia ejuſdem paro- 


chiz caden. part. & provenien, 
ac de & concernen. decimas 


parochia pul 


roch. pred. fineſq; limites & Ho. 
decimabilia cjuidem pa- 
rochiz creſen. renovan. & pro- 
venien. ac de & concernen. de- 
cimas gardinorum & 4nd . 
orum infra paroch. fineſque C 
limizes & loca decimabilia ejuſ- ©, ©” 
dem parochiz exiſten. ac de & 
concernen. ſolution. oblacon. 4 of. 
omnium virorum & uxorum ferings 
ſuarum infra paroch. ill. fineſq; 
limites & loca decimabilia e- 

juſd. inhabitan. videlt. 

quod quilibert occupator ali- 
quarum terrarum five ten to- The Mo 
rum infra paroch. ill. fineſq: g 
limites & loca decimabi lia 
ejuſdem 
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ejuſdem paroch. qui aliquam 
vaccam five juvencam mugibil” 
vel aliquas vaccas five juven- 
cas mugibil' infra parochiam 
przd' fineſq. limites & loca de- 
cimabilia inde in aliquo anno 
cuſtodivit ſolvit & a toto tem- 
ſupradicto ſolvere uſus 
fuit & conſuevit ReQori Ec- 
cleſiæ paroch. de Huntſpill 
przd' ejuſve firmar. five depu- 
tat. ReQoriz illius pro tempo- 
re exiſten' pro qualibet hujuſ- 
modi vacca mugibil* tres de- 
narios legalis monetz Angliz 
& pro qualibet hujuſmodi ju- 
venca mugibil'unam denarium 
& obolum fimilis legalis mo- 
netz quolibet tali anno & non 
amplius pro omnibus decimis 
lactis earundem vaccarum & 
juvencarum eodem anno qdq; 
2 talis occupator ut præ- 
rtur qui in aliquo anno ali- 
agnum vel aliquos agnos 


infra 
& loca decimabilia inde part. & 
provenien' habuit ſolvit & a 


paroch ill fineſque limites 


toto tem ſo ſolvere 
uſus fuit — 37 Rectorĩ 

ial. Hunt- 
præd. ejusve Firmar. five 


Eccleſiz 
ſpill 
Deputat. ReQoriz ill. pro tem- 


exiſten' eodẽ anno unum 
obolum talis legal. monet. pro 
quolibet tali agno fic ſub nu- 
mero ſeptẽ agnord part. & pro- 
venien' in plena ſatisfactione 
ſolution & contentacon om- 
nium decimarum agnorut ill. 
ſed ſi idem occupator in aliquo 


ub numero ſeptem agnorum 


hujuſmodi Anno infra paroch. 
przd. fineſq; limites & loca de- 
cimabilia inde aliquos agnos 
ad plenum numerum ſeptem 
agnorum part. & provenien. 
habuit tunc idem occupator 
reddidit & deliberavit & a to- 
to te ſupradict' reddere 
& deliberare uſus fuit & con- 
ſuevit Rectori Ecclefiz paro- 
chial. de Huntſpill præd. ejuſ- 
ve Firmar. five .Refto- 
riz illius pro tempore cxiſten” 
unum agnum eorundem 

m tali anno in plena 
ſatisfactione ſolutione & con- 


tentacon. & nomine & loco 

decimarum eorundem ſeptem 

agnorum & pro 
m 


numero ſep- 
m duos 

nos & quolibet viculo u- 
num um ſi minus quam 
ſeptem vitulis & ſi ultra ſep- 
tem tunc unum vĩtulum & du- 
os vitulos pro ſeptemdecim vi- 
tulis & unum denarium pro 
quolibet pullo & duos denar.p 
qualibet — & duos de- 
nar. ꝓ quolibet pomario & gar- 
dino & pro quolibet homine 
ztatis ſexdecim annorum du- 
os denar. & pro uxore duos 
denarios pro Oblationibus. 
Cumque Hundred de Huntſ- 
pill & Puriton infra prædict 


Anti- 
uum 


Com' Somerſet eſt & a tem- fun- 


pore cujus contrar. memoria 
hominum non exiſtit fuit an- 
tiquumHundredum infra quod 
12 Hundred prædparoch 

e Huntſpill eſt & a tempore 
cujus contrar memoria homi- 
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num non exiſtit fuit antiquum 


* Cufom hundred'infra qd'quidem hun- 
for the Ared.prxd'paroch'de Huntſpill 
— = tempore cujus contrar. 
tant: . . * 

zithin « memoria hominum non exiſtit 
Hun- fuit * Cumgq; infra idem Hun- 
2 te be red. de Huntſpill &Puriton eſt 
40575 ., & a toto tempore ſuprad' fuit' 


non deci- paſturæ infra Hundred præd. 

mando 

for all occupan 

Cattle &t exonerat. & de tempore in 

non mu- tem 

_ diQo liberi immunes & exo- 
1 nerat. eſſe debuerunt de & a 

to be ſolucon aliquarum decimarum 

flag de aut pro depaſturacon. ali- 


quorum averiorum minime 
mulgibil. ſeu aratro uſitat. An- 
gl. not employed to plough 
o2 pail per ipſos depaſturat. 
in aliquibus terris pratis ſeu pa- 
—1 infra 2 de _ 

. ſpill & Puriton prad. exiſten 
22 ſcilicet apud Hundred. 


_ Cumque prædict. Nicholaus 


ſpatium ſeptem annorum 

_ 1 ante exhibicon? 
within billæ præfat Nicholai in Curia 
the Hun- hic fuit & adhuc eſt inhabitans 
red. infra Hundred. przd. & infra 
prtæd' paroch de Huntſpill & 

per totum idem tempus præd 

ſeptem annorum poſhdebat & 

And fe Occupabat diverſas terras prati 
Cattle & paſturz infra Hundred* & 
there. Paroch. prædict. & ſuper eaſ- 
dem terras prata & paſturas 


venerabilis viri Edwin Sand 


& non alibi infra idem tempus 
diverſa averia minime mulgi- 
bil. nec aratro uſitat. Anglice 
not cmployed to plougy o2 
patl videlt' vaccas juvencas & 
pultos equorum depaſturavit 
pd'tamenSamuel pmiſſ non ig- 
narus {ed machinans & maliti- 
oſe intendens ipſum Nicholad 
contra debitam legis formam 
& contra formam & effectum 
ditorum modorum deciman- 
di & conſuetudinem prædict. 
minus juſte przgravare & o 

primere ac coniivendines 4 
przſ{criptiones modorum de- 
cimandi ill' injuſte violare 
necnon dict. Dominum Re- 
gem & Dominam Reginam 
nunc & coronam ſuam exhære- 
ditare & cognition' placiti quæ 
ad dictum Dominum Regem 


& dignitat. ſuas regias ſpectat 
& pertinet ad aliud examen 


1. 


Pr dict 
tamen 


t 
Jendan 


przmiſ. 
lor. non 
is 

& 


& Dominam Reginam coron' Tnsit 
in place 
tum co 
ram the 
trahere ipſum Nicholanm co- El 


ram venerabili viro Richardo fd 


Hely legum Doctore ſurroga 


ClericiArchidiaconiArchidiac' 
Wellen. legitime conſtitut ſur- 
rogat ſive legitimod 
Archidiaconat. aut al. judice 
in hac parte competen' quo- 
cunqʒ de & pro ſubtraction & 
non ſolucon decimarumagno- 
rum infra paroch. ill fineſque 
limites & loca decimabilia in- 
de caden part. & provenien. 
Annis Domini 1689, 1690. &c. 
necnon menſibus Martii Apri- 
lis Maii & Junii Anno Dom. 

1693. 


. 


70. 


eputat dict 
For Nan- 
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169 3. jam curren. eorumve 
menſium & annorum quolibet 
uno ſive aliquo ac de & pro 
ſubtradlione & non ſolucon. 
decimarum vitulorum infra pa 
roch. præd. fineſq; limites & 


toriam ſpectan. &pertinen.diĩc- 
tamq; Rectoriam cum ſuis jur. 
membris & pertinen. univerſis 
rite legitime canonice aſſecut. 
& adept. fuit ĩpſamqʒſic aſſecut. 


cum ſuis jur. & pertinen. uni- 


loca decimabilia inde (ſo foz verſis pacifice & quiete poſſedit 
Colts.Cows, Deifers, Day, & habuit t in præſenti (ſal- 


Gazdens and O2chards 
mutatis mutandis) per præd. 
Nicholaum Hicks poſſeſſ. ac de 
& pro ſubtraQion. & non ſo- 
lucon' oblacon' omnium viro- 
rum & uxorum ſuarum inhabi- 
tan. infra paroch. ill. fineſq, li- 
mites & loca decimabilia inde 
annis & menſibus ſuprad. eo- 
rumve quolibet uno ſive aliquo 
traxit in placitum caute & 
ſubdole libelland. in eadem 
Curia Chriſtianitatis verſus 
præfat. Nicholaum Hicks in 
& per quoddam libellum & 
quandam Schedulam eidem 
libello ſubſcript.ſeu annex. ver- 
ſus eundem Nicholaum Hicks 
in eadem Curia Chriſtianitat. 
exhibit' ſub forma ſequen vi- 
delicet Imprimis quod præfat 
Magiſter Samuel Woodeſon 
Annis Domini 1789. 1690. &c. 
videlicet elapſis menſibus in 
eiſdem reſpective concurren. 
necnon menſibus Martii Apri- 
lis &c. Anno Dni. 1693. jam 
curren. eorumve menſium & 
annorum quolibet uno ſive ali- 
uo fuit & erat Rector Eccle- 
Paroch. de Huntſpill pred? 

ac omnium & ſingularum deci- 
marum jur. & emolument. Ec. 
cleſtaſticorum ad eandẽ Recto- 


vis infraſcript.) poſſidet & ha- 
bet ehe Rectore & legi- 
timo poſſeſſ.ejuſd. fuit per tem- 
pus pd. ac etiam in præſenti eſt 
communiter dict us tent. habit. 
nominat'& reputat. palam pub- 
lice & notorie ponit tamen, &c. 
ac ponit conjunctim & divifim 
de quolibet Item quod tam de 
jure communi hujus incliti 
Regni Angliz quam ex an- 
tiqua & laudabili legitimaque 
præſcript. conſuetud a tempo- 
re & per tempus cujus initii ſi- 
ve contrar. memoria hominum 
non exiſtit hucuſq; ioviolabil. 
& inconculle uſitat. 8c obſer- 
vat. ac in contradictor. judi- 
cio ſæpius ſen ſaltem ſemel 
obtent jus perpcipiend. recipi- 
end. & d. omnes & ſin- 
gulas decimas tam majores 
quam minores mixtas & minu- 
tas quaſcunq; cæteraq; jur. & 
emolumentaEccleſiæ quæcunq: 
in Schedula præſentibus an- 
nex. contentum & ſpecificar. 
infra Parochiam de Hunt- 
ſpill prædicta fineſque limites 
& loca decimabilia ejuſdem 
ubicunq; quandocunque quo- 
modocunque & quotieſcunque 
provenien.creſcen. renovau. & 


contingen, ad Rector. ibĩdem 
| quem- 
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quemcunq: pro tempore exi- 
ſten. ejuſve firmar. & ad dic- 
tum Magiſtr um Sam. Woode- 
ſon ClericumReQorem ibidem 
modernum ſpectavit & per- 
tinuit ſpectat & pertinet 4 

ue ſpectare & pertinere de- 
doit — & debebit in fu- 
tur. ac ponit ut ſupra Item 
quod a decem vigint. trigint. 

uadragint. quinquagint. & 
exaginta annis ult. elapſ. ul- 
tra & citra necnon a tempore 
& per tempus cujus initii five 
contrar. memoria hominidnon 
exiſtir Rector dictæ ReQoriz 
Eccleſ. Paroch. de Huntſpill 
præd. temporibus ſuis reſpecti- 
vis ſucceſſive exiſten. dictusqʒ 
Magiſter Samuel Woodeſon 
Clericus Rector ibidem mo- 
dernus <juſve prædeceſſores 
& omnes & fing. prædeceſſores 
ſui temporibus ſucceſlivis in 
cadem exiſten. in eadem fuer. 
prout eſſe debuere in quieta & 
pacifica poſſeſſion. ſeu quaſi 
juris percipiend.& habend'om- 
nes & ſing. decimas przxd. eaſq; 
per ſe vel ſuos prædeceſſores 
receper. habuer. & de & ſuper 
eiſdem libere & plenar. diſpo- 
ſuer. acq; fic fuit & eſſe debeat 
percepit recepit & habuit diſ- 
poſuit præfat. Magiſter Samu- 
el Wodeſon Clericus Rector. 
antedict. toto & omni tem- 
pore incumben. ſuæ in eadem 
jur. & nomine ReQtoriz ſuæ uſq; 
ad & in tempus graminum in- 
fraſcript.ac ponit ut ſupraltem 
præd' Nicholaus Hicks annis & 

L 


menſibus ſupradictis corumve 
uno ſive aliquo omnes & ſingu- 
las res decimabil. decimas fru- 
ctus jur. & emoulumenta in 
Sched' præſent. annex. content. 
& ſpecificat. infra Paroch. de 
Huntſpill præd' faneſq; limites 
& loca decimabilia ejuſdem 


provenien. creſcen. renovan. & 


contingen. prout in eadem 
Schedula narratur & deducun- 
tur (quæ quidem Schedula 
pro hic lecto & inſert. & habe- 
ri vult pars iſta proponens qua- 
tenus ſibĩ expedit & non al. 
neque tali modo) habuit te- 
nuit poſſedit recepit percepit 
& ad uſum ſuum proprium 
convertebat & applicuit ac 
ponit pars iſta proponens de 
_ alionumero rerum re- 
pective decimabil & decima- 
rum in Schedula præſentibus 
ut præfertur annex. reſpective 
content. & ſpecificat. majore 
modo vel mĩnorĩi necnon de ta- 
Ji & tanto numero quali & 
quant. per tion' legitimas 
aut confeſſion partis in even- 
tu hujus litis plenius venide 
comproband. ac ponit ut ſu 

Item quod verus valor bre 
eſtimatio cujuſllibet rei decima- 


bil'rerum reſpective decimabil* 


in Schedula præd. præſentibus 
ut præfertur annex. content, & 
ſpecificat. quam decimarum fi- 
ve decimz partis eorundem ad 
ſummas ſive reſpectivos valores 
in eadem Schedula mentionat. 
menſibus & annis ſupradictis 


eorumve un vel aliquo com- 
i muni 


unn. 


0 


muni hominum eſtimation. 
notorie ſe extendebat & ex- 
tendit ac ponit pars iſta pro- 
ponens de qualibet al. ſumma 
ſive valore rerum reſpective 
decimabil. & decimiarum me- 
dio vel minori necnon de tali 
& tanta ſumma five valore 
qual. & quant. per probatio- 
nes legitimas in eventu hujus 
litis plenius veniet compro- 
band. ac ponit ut ſupra Item 
quod præfat. Nicholaus Hicks 
ad ſolvend. tradend. & deli- 
berand. prznominat. Samueli 
Woodeſon Rector. antedict. 
ſeu ejus in hac parte legiti- 
mo deputat. omnes & ſingulas 
decimas prædict. fic ut præ- 
fert. ſolvi conſuetas ac præſer- 
tim decimas jura emolumenta 
Ecclefiaſtica prædict. præſen- 
tibus { fic ut præfertur) an- 
nex content. ſpecificat. vel 
aliter ad debite componend. 
cum eodem pro eiſd. ſeu eus 
legitim. deputat. ſzpius ſeu 
ſaltem congrue & legitime re- 
oifie. & interpellat. fuĩt qui 
requiſit. & interpellat. prz- 
miſſ. ſeu eorum aliquod facere 
non curavit neq; in præſenti 
curat ſed tenuit & ſolvere re- 
cuſavit ſed ſaltem plus juſte 
diſtulit & differtin praſenti in 
animz ſuz grave periculum 
dictique Magiſtri Samuelis 
Woodeſon ReQoris antediQi 
przjudicium non modicum & 
gravamen ac pomt ut ſupra 
Item . qd. præfat. Nicholaus 
Hicks fuit & eſt inhabitan. Pa- 
roch. de Huntſpill. Bathon. & 
Wellen. Dioceſſ. & juril. przd. 


_Ewe-S 


notorie ſubdit. & ſubjeR. ac 
ponit ut ſu;ra Item quod præ- 
miſſa omnia & ſingula fuer, 
& ſunt vera notoria publica 
manifeſta parit. ac famola ac 
de & ſuper eiſdem laborarunt 
prout in præſenti laborant 
publica vox & fama unde facta 
fide de jure in hac parte re- 
quiſit. petit pars dicti Magiſtri 
Samuel. Woodeſon Rectoris 
antedict. jus & juſtitiam & ejus 
complementum ſibi fieri & mi- 
niſtrari cum effectu &c. in qua 
* Schedula libello præ- 

ict. ut præfertur annex. con- 
tinetur hic Anglicanis verbis 
ſequen. videlicet Imprimis, 
Tyat in the Months and 
Pears afo:eſaid, all, ſome 
oz one of them, upon the 
Tenements, Eſtate and 
Lands wbich he the ſaid 
NicholasHicks had held, poſ- 
ſeſſed and enjoyed in the 
ſaid Pariſh of Huntſpill, 
and titheablePlaces there- 
of there was kept feeding 
and depaſturing twenty 
ep. and of them 
there was Pearly fallen 
twenty Lambs, each Lamb 
wozth thzeeDhillings,and 


the Tithe after that Rae: 


Item, that the ſaid Nicho- 
las Hicks in the Montys 
and Pears afozeſaid, all, 
ſome 02 one of them, with- 
in the ſaid Pariſh of Hune- 
ſpill, and titheable Places 
thereof, Had and kept feed- 
ing and depaſturing pear⸗ 
Ip four Cows and four 
00 and koꝛ the —_ 
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there is peariy due, and 


of each Cow he is to pay 3 d. 
and of every Heiker thzee 
halt pence accoꝛding to the 
Cuſtom of the ſatd Pariſh; 
Item, That the ſaid Nicho- 
las Hicks of the ſaid Cows 
and Heifers above⸗menti⸗ 
oned had fallen yearly ſir 
Calves which he bzed up 
fo: the Pail, foz each he is 
to pay one half Penny ac- 
coꝛding to the Cuſtom of 
the ſaid Parich: Item. That 
the ſaid Nicholas Hicks the 
Months and Pears afoze- 
ſaid, all, ſome, oz one of 
them within the Pariſh of 
Huntſpill, and titheable 
Places thereof had held 
and poſſeſſed 20 Acres of 
Meadow which he mow- 
ed, oꝛ cauſed to be mowed 
pearip, foz each Acre of 
which there is pearly due, 
and he ought to pay to the 
Recto2 of Huneſpill afoze- 
ſaſd, foz and in lieu of 
Tithe-hay 2 d. accozding 
to the Cuſtom of the ſaid 

arih: lteem, That the 
aid Nicholas Hicks the 
Months and Pears afoze- 
ſafd, all, ſome o2 one of 
them, within the ſad Pa; 


ri of Huntſpill afozeſatd, 
had and poſſefled = 


Garden and two 
chards yearly, foz which 


he ought to pay to the Re- 
ttoꝛ ot Huntſpill afozeſaid 


zd. accoꝛding to thecuſtom 


of the ſaid Parich, viz. one 

Penny koꝛ his Garden and 

each O:chard : Item. That 

the ſaid Nicholas Hicks the 

Months and Pears afoze- 

ſaid, all, ſome, oz one of 
2 


them, within thePariſh of 
Huneſpill, and titheable 
Places thereof Had, and 
kept feeding and depaſtu- 
ring ten Colts above one 
Pear old, which he fold a- 
way befoze they were uſed 
to the Plow the fceding 
and depaſturing of each 
Colt the Months and 
Pears afozeſaid being 
monthly wozth 4 5. and the 
Tithe after tbat Rate; and 
alſo had and kept feeding 
and depaſturing the 
Months and Pears afoze- 
ſaid, all, ſome, o2 one of 
them in the ſacd Pari 
ten Cows, tenPeifers, ten 
Steers and ten Oren from 
the Time he bought them 
to the Time he ſold them 
off, they were never em- 
loyed to plow oz pail, the 
rbage and depaſturing 
of each of the ſatd Cows, 
Deifers, Steers, and Ox⸗ 
en being monthly wozth 
4 5. and the Tithes after 
that Kate : Item, That the 
ſald Nicholas Hicks, the 
Months and Pears afoze- 
ſaid, all, ſome, oz one of 
them in the ſaid Pariſh of 
Huntſpill, and tftheablePla- 
ces thereof had and kept 
four Mares, and of them 
had fallen and received 4 
Colts yearly, foz the fall of 
each he is and ought to 
pay to the Rettoꝛ of Hunt- 
ſpill afozeſaid one Penny 
accoꝛding to the Cuſtom 
of the ſaid Pariſh: Item, 
That the tcaid Nicholas Hicks 
hath the Months and 
Pears atoꝛſaid, all. oz ſome 
o2 one of them, dwelt 4 
e 


wv 
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the ſaid Pariſh of Huntſpill 
and he and his Wite Have 
received, oꝛ at. leaſt ought 
to have received the Holy 
Sacrament of the Lozds 
Supper at their own Pa- 
rich Church foz whole Ol⸗ 
fcrings he 1s yearly to pay 
to the Kecto2 at Eaſter 02 
thereabouts 4d. yearly, viz. 


2d. foꝛ each: Item. That Prou 


the ſaid Nicholas Hicks the 
Months and Pears afoze- 
ſaid, all, ſome, oz one of 
them within the ſaid Pa- 
rich and titheable Places 
thereof had kept and bzed 


the Plow oz Pat 
bage and IL ot 
each of the ſame being 
monthly wozth 40s. . and 
the Tithe after that Rate : 
Item, That the ſaid Nicho- 
las Hicks the Months and 
Pears afozeſatd, all, ſome. 
o2 one of them within the 
ſaid Pan's of Huntſpill, 
and titheablePlaces there- 
of had and kept 6 Cows, 6 


en, after they had been 
turned off from Plow and 
par the feeding and eps 

uring until they were fat 
and looked on agſuch, and 
then ſold off from the 


G2aſs the Yerbage and de⸗ 


. the laid o ws 
Heikers. Steers and Oren, 
being monthly worth 5 s. 
and the Tithe after that 
Bate: Item, that the ſaid 
Nich. Hicks the Months and 
Pears afozeſaid, all, ſome, 


up 40 head of Cattle which parere 
he ſold befoze they fan to 
It : 


effers 5 Steers, and ir 


o2 one of them had and 
kept feeding and depaſtu⸗ 
ring 8 Cows and Peikers. 
and of them had fallen 
and received 8Calves pear- 
ly each Calf at 7 weeks old 
(which is the Cuftomary 
time foz the Tithe calf) 
being wozth 10 s. and the 
Tithes after _ ee, 
t per copiam libelli | 
Schedulz præd. hic in Curia ber Go: 
prolat. & leck. inter alia ple- piam li- 
nius apparet. Ipſamqz Nich. bell ab- 
Hicks in præd. Curia Chriſtia- 
nitat.coram prefat.judice fpiri- 
tuali occaſione præmiſſor. com- 
P be _ Sam. 7 
on de & ſuper præmiſſis re- 
if minus juſte aſtrinxit 
ac licet idem Nich. Hicks quo- 
libet anno Annorum 
quo ipſe idem Nicholaus ali- 
quos agnos vitulos five pullos 
aliquas vaccas five juvencas 
jay ar” aliquod fœnum oh 
qua gardina hve pomaria infra 
Paroch. przd, limites dc 
loca decimabilia inde exiſten. 
creſcen. renoyan. five prove- 
nien. — - infra Paroch. 
pred. itavitſemper paratus Parat. ad 
it 8c obtulit & 2dhoc parat. ſolvend. 
exiſtit ad ſolvend. cidem Sa- ** Mo... 
mueli prædict. ſeparal. denar. mandi. 
ſummas pro decimis agnorum 
vitulorum pullorum vacca- 
rum & juvencarum mulgibil. 
ſœni gardinorum & pomari- 
orum & pro oblation. prædict. 
juxta formam & effectum ſe- 
peral. modorum decimandi 
rædict. licetq; idem Nicho- 
aus omnĩa & ſingula præmiſ- 
ſa prædict. in ejus exonera- 
tion. ſolution. decimar. pet 
Vv 2 pra- 
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Ac licet præfat. Samuel. petit in eadem 
the Plain - Curia Chriſtianitatis coram 
2 præfat. Judice Spirituali pla- 
all this citavit & allegavit ac inevita- 
matter in hili teſtimonio probare ſæpi- 
— us obtulit idem tamen Judex 
ger be Spiritualis placitum allegacon. 
. & probacon. ill. admittere ſeu 
1 pere penitus recuſavit ac 


Richardus Heley præd. 


it, 


and 
01 


dictæ Curiz 98 
ſententiam de & ſuper præ- 
miſſis in libello & Schedola 
prædict. content. condemnare 
& ad decimas præd. in for- 


ma prædict. petitas ſolvend. 
compellere totis ſuis viribus 


conatur ac indies machinatur 
in dict. Domini Regis & Do- 
mĩinæ Reginæ nunc contemp- 
tum coron. & dignitat. ſna- 


rum & ipſius Nicholai Hicks 
grave dampnum præjudicium 
& u manifeſt 


ict. ac licet præd. Nicho- 


aus Hicks ultimo dic Auguſti 
tum & quicqu 


pred. e 


bition. in contrar. præfat. Sa- 
mueli Woodeſon deliberavit 
Idem tamen Samuel Woo- 
deſon placitum illud verſus 
præfat. Nicholaum proſequi 
non ceſlavit ſed placitum ill. 
uleerius in Curia Chriſtianitat. 


definitivam 


yn dict. 


 plitum prædict. verſus præfat. 


_-_ proſecut. fait (præd. 
reve de Prohibitione non 
obſtante ) in dictorum Domi- 
ni Regis & Dominz Reginæ 
nunc contemptum & contra 
prohibition. prædict. unde 
idem Nicholaus qui tam pro 
Domino Rege & Domina Re- 
gina quam pro ſcipſo &c. dicit 
qd. ipledeteriorat. eſt & damp- 
num habet ad valentiam 2001. 
& inde tam pro Domino Re- 
& Domina Regina quam pro 
eipſo producit ſeam, 8&c. 

- Et modo ad hunc diem 


The De- 


ſcilt. diem veneris prox. poſt ſendan 


craſtin. ſanctæ Trinitatis iſto 
codem Termino uſque quem 
diem pred. Samuel Woode- 
ſon habuit licentiam ad bill. 
præd interloquend. & tunc ad 
reſpondend. &c. coram Do- 
mino Regs & Domina Regina 
apud Weſtm. venit tam prz- 
dict. Nicholaus Hicks qui tam 
&c. per Attorn. ſuum præ- 

quam prædict. Samuel 
Woodeſon per Egidium Clerk 
Attorn. ſuum & idem Samuel 


tmperles, 


And 


defend. vim & injur. quan- pleads 


do &c. & omnem contemp- 
id &c. Et dicic 
quod ine non eſt proſecut. 


Nicholaum in Curia Chriſti- 
anitat. poſt probibicon. dict. 
Domini Regis & Dominz Re- 
ginz ſibi inde deliberat. pro- 
ut prædict. Nich'us qui tam 
&c. ſuperius ſuppon. & de 
hoc pon. ſe ſuper patriam Et 


przdict. Nicholaus qui tam 
&c. inde fimiliter &c. ſed pro 
brevi Domini Regis & Do- 

minx 


Iſh, 


anm_— 


on 
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minz Reginæ de conſultatione 
quoad decimas agnorum pro 
quibus idem Samuel præd. Ni- 
— cholaum in Curia Chriſtianita- 
none ha- tis præd. coram præfato Judice 
bend. be Spirituali traxit in placitum 


„ babend. idem Samuel dicit qd 
Aale præd. Nicholaus menſibus & 
for the annis in narratione præd' ſpe- 


Lanbu. cificat. habuit cuſtodivit & de- 


paſturavit ſuper terras & tene- 
menta ſua infra garochiam de 
Huntſpill prædict. viginti oves 
matrices & ex illis habuit vi- 
. ginti agnos annuatim quemli- 
2 eorum valoris 3 8. pro de- 
cimis quorum quidem agno- 
rum eidem Samueli ut ReQori 
Eccleſiæ paroch. pred. debit. 
& ſolubil. idem Samuel ipſum 


Nicholaum in Curia Chriſtia - 


nitatis præd. coram præfat. Ju- 
dice Spirituali ante ti- 
on' præd. brevis de prohibicon. 
Traverſe, traxit in placitum prout ei be- 
2 
e Huntſpill . 
neſq limites & loca decimabi- 
lia parochiz illius habetur & a 
tempore cujus contrar. memo- 
ria bominum non exiſtit habe- 
batur talis conſuetudo & mo- 
dus decimandi de & concer- 


neſq limites & loca decimabilia 
inde part. & provenien. ha- 
buit & ſolvit & a toto tempore 
ſupradicto ſolvere uſus fuit & 
conſuevit Rectori Eccleſiæ pa- 
rochial. de Huntſpill præd. e- 
juſve Firmar. (ive Deputat. Re- 
Qoriz illius pro tempore ex- 
iſten. eodem anno unum obo- 
lum ſimulis legalis monetæ An- 
gliæ pro quolibet tali agno ſic 
ſub numero ſeptem aguorum 
part & provenien' in plena ſa- 
tisfactione ſoluconꝰ & conten- 
tacon. omnĩum decimarum ag- 
norum ill.fed ſi idem occupator 
in aliquo hujuſmodi anno in- 
fra paroch. ill. fineſq, limites & 
loca decimabilia inde aliquos 
_ ad plenum numerum 
eptem annorum pat. & pro- 
venien. habuit tune diets 00. 


cupator reddidit && deliberavit 


& a toto tempore ſupradicto 
reddere & deliberare uſus fuir 
& 8 — — Eccleſiæ 
paroc Huntſpil pred. 

ve Firmar. ſive * 
ctoriæ illius pro tempore ex- 
iſten. unum agnum eorundem 
ſeptem a tali anno in 
plena (a one ſolucon & 


nen. decimas agnorum ibidem 
caden. part. & ien. vi- agnoru 
delt. quod quilibet occupator 


aliquarum terrarum five tene- 
mentorum infra paroch. præd. 
_ fineſq; limites & loca decima- 
bilia ejuſdem paroch. qui in 
aliquo anno aliquem agnum 


ſive agnos ſub numero ſeptem 


agnorum infra paroch. ill. fi- 


provenien. habuit tunc idem 
occupator reddidit & delibera- 
vit &a toto tempore ſupradicto 

| reddere 


— 
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So like- 


iſe for 


Ves. 


reddere & deliberare uſus fuit 
& conſuevit Rectori Eccleſiæ 
paroch. de Huntſpill prædict. 
ejuſve Firmar. ſive Deputat. 
Rectoriæ illius pro tempore 
exiſten. duos agnos eorundem 
ſeptemdecimagnorumqnolibet 
tali anno pro decimiseorunde 
ſeptemdecim agnorum prout 
præd. Nicholaus ſaperius inde 
queritur Et hoc parat. eſt ve- 
rificare unde pet. judicium & 
breve dicti Domini Regis & 
Daminz Reginz de conſulta- 


tione decimas agnorom 
pred. ſibĩ in hac concedi 


8&c. Et pro conſultatione ha- 
bend. quoad decimas vitulo- 
rum prædict. pro quibus idem 
Samuel ipſum Nicholaum in 
Curia Chriſtianitatis pred. co- 
ram præfat. Judice Spirituali 
traxit in placitum IdemSamuel 
dicit quod przd Nicholaus in 
& annis habuiĩt 
cuſtodivit &depaſturavit ſuper 
terras & tenementa ſua infra 
paroch. przd* ſexdecim vaccas 
& juvencas & ex illis habuic 
quatuordecim vitulos annua- 
tim caden. part. & provenien. 
quemlibet eorum vitulorum 
valoris decem ſolidorum pro 
deci mis quorum quidem vitu- 
lorum eidemSamueli ut Recto- 
ri Eccleſæ parocniz præd. de- 
bit. & ſolubil. idem Samuel 
ipſum Nicholaum in Curia 


Chriſtianitat.pd.coram præfat. 


Traverſe. Judice Spirituali ante proſecu- 


tion. præd brevis de prohibi- 


tione traxit in placitum prout 


ei bene licuit Abſq. hoc quod 
5 


illorum ſed fi idem occupator 


infra paroch.de Huntſpil præ- 
dict. fineſq; limites &l loca 
decimabilia inde habetur & 4 
tempore cujus contrar. memo- 
ria hominum nonexiſtit habe. 
batur conſuetudo quod quili- 
bet occupator aliquarum terra- 
rum five tenementorum infra 
paroch. præd. fineſque limites 
& loca decimabilia ejuſdem 
paroch. qui aliquem vitulum 
ſive aliquos vitulos ſub numero 
ſeptem vitulorum infra paroch' 
ill. fineſq; limites & loca deci- 


1 


— — 


mabil.inde in aliquo anno part. . 


& provenien' habuit & ſolvit & 
a toto tem ſupradꝰ ſolvere 
uſus fuit & conſuevitRectoriEc- 
leſiæ paroch. de Huntſpil præ- 
dict. ejuſve Firmar. ſive 
tat. Rectoriæ illius 
pore exiĩſten. 
no unum 


olibet tali an- 
um talis legalis 


monetz pro quolibet eorum- 


dem vitulorum in plena ſatif- 
faction. ſolucon & contentacon. 
omnium decimarum vitulorũ 


(as befoze fo: Lambs) & 
pro conſultatione habend. quo- 
ad decimas pro depaſturation. 
pullorũ vaccarũ juvencorum 
juvencarum & bovum minime 
mulgibil. nec aratro uſitat. nec 
non al. averĩorum infructifero- 
rum infra paroch. præd. de- 


tem- 


7: 


ot ber 


Matters. 


paſturat. pro quibus idem Sa- 


muel præfat. Nicholaum in 
Curia Chriſtianitat. præd. co- 
ram prefat. Judice Spirituali 
traxit in placitum idem Samu- 
el dicit quod. præd. Nicholaus 
in quolibet anno annorũ 4 

ict. 
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_ 


; MW 


Traverſe. 


.dred. 


dict. babuit cuſtodivit & de- 
paſturavit ſuper terras & tene 
menta ſua prædict. infra pa- 
roch. przxd' pullos vaccas ju- 
vencas & boves minime mul- 
gibil. ſeu aratro uſitat. & alia 
averia infructifera in narrati- 
one præd. mentionat. pro de- 
cimis quorum quidem averio- 
rum depaſturatione eidem Sa- 
mueli ut Rectori Eceleſiæ paro- 
chialis pred. debit. & ſolubil. 
ide Samuel ipſũ Nicholaum in 
Cur. Chriſtianitat. præd. co- 
ram præfat. Judice Spirituali 
ante proſecution. pred. brevis 
de prohibition. ut præſertur 
traxit in placitum proutei bene 
licuit abſq; hoc quod infra 
præd. Hundred. de Huutſpill 
& Puritoneſt & a toto tempore 
ſupradict. fuit antiqua con- 
ſuetudo a toto tempore ſupra- 
diQo uſitat. & approbat. quod 
omnes inhabitantes infra Hun- 
præd. aliquas terras pra- 
ta ſeu paſtur. infra Hundred. 

. occupentes fuer. liberi 
immunes & exonerat. & de 
tempore in tempus a toto tem- 
pore ſuprad ĩct. liberi immunes 
& exonerat. eſſe debuer. de & a 
ſolucon aliquarum decimarum 
de aut pro depaſturacon ali - 
quorum averiorum minime 
mulgibil. ſeu aratro uſitat. 
Anglice not employed to 


plough oꝛ pail per ipſos de- 


paſt. in aliquibus terris pratis 
ſeu paſtur. infra Hundred. de 
Huntſpill & Puriton pd. exi- 


ſten. put pd.Nicholaus ſuperius 


queriturEt hoc parat. eſt verifi- 
care unde pet*judicium & breve 
dict. Dom. Regis & Dominz 
Reginz de conſultatione quo- 
ad obligacon' & decimas pro 
depaſturation. averiorum mi- 
nime mulgibil nec aratro uſi- 
tat. & al infructiferorum averi- 
orum pro quibus ide Samuel 


ipſum Nicholaum in Curia 


Chriſtianitat. pd. ut prefertur 
traxit in placitum fibi in hac 
parte concedi, &c. Et p brevi 
dict. Dom. Regis & Dom. Re- 


vaccarum & juvencarum mul- 
gibil. præd decimas fœni præd. 
deciwas gardin. & pomar & 
præd. decimas præd. quatuor 
pullorum in paroch. prædict. 
annuatim caden. quibus 
idem Samuel ipſum Nichola- 
um in Curia Chriſtianitat.prz- 
dict. traxit in placitum idem 
Samuel petit judicium de nar- 
ratione præd. quia dicit quod 
narratio illa materiaq. in eadẽ 
content. minus ſufficien. in 
lege exĩſtunt ad ipſum Samuel. 
ad narration. ill. quoad eaſdẽ 


oblation. & decimas reſpon - 
dere compellend. Ad quam 
of Samuel neceſſe non ha- 

nec 


per legem terrz tene- 
tur aliquo modo reſpondere 
Et hoc parat. eſt verificare un- 
de pro defeQu ſufficien. narra- 
con. in hac mou idem _— 

it judiciom de narr. A 
pals narratio illa quoad ob- 
lation. & decimas ill. caſſetur. 


& 


gine pro conſultatione habend. 
quoad oblation. præd. decimas 
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& quod Breve dictorum Domi- 
ni Regis & Dominz Reginz 
ei inde concedatur, &c. Et 
præd Nicholaus dicit _— 
per aliqua per prædictum 
Samnelem ſuperius placitando 
allegat. idem Samuel Breve 
dict Domini Regis & Domi- 
næ Reginæ de conſultatione 
habere non debet quia quoad 
præd' placitum pred. Samuelis 
modo & forma placitat. quoad 
decimas agnorum pro quibus 
idem Samuel ipſumNicholaum 
in Curia Chriſtianicatis præd. 
coram præfat. judice Spiritnali 
traxit in placitum idem Ni- 


cholaus ut prius dicit quod in- 
fra paroch. de Huntſpill præd. 
fineſq limites & loca decima- 
bilia paroch. illæ habetur & a 
tempore cujus contrar. memo- 
ria hominum non exiſtit habe- 
batur talis conſuetudo & mo- 
dus decimandi de & concer- 
nen' decimis agnorum ibidem 
caden' part. & provenien. vi- 
delt. ag befoꝛe; the like mo- 
dus foz Calves as befoze, 
the like modus to bꝛ exempt⸗ 
ed in non decimando foz the 
Inhabitants &c. as befoze, 
and a Joinder in Demur- 
rer as to the reit. 


Hicks verſas Woodeſon. 


N a 


zohibition the Plaintiff ſuggeſted, that the 
Parich of Huntſpill is an antient Pariſh, of which 


he was an Anhabitant, and uſed Lands there; that 


in the ſaid Pariſh. there is a Cuſtom to pay ſeveral 


ſmall Sums to the Parſon in lieu of ſmall Tithes, 
which Sums are particularly ſet fozth, that this Pa- 


rich was within the Pundzed of Huntſpill, and that 


there is a Cuſtom alſo foꝛ every Anhabitant and Occus 


pier of Lands within the ſaid Hund 
charged of Tithes foz the Paſture of barren and un- 


p2ofitable Cattle. 


beingt joi 
And now it was 


that a Cuſtom alledged in non decimando 
Yund?ed, is void in Law. 

(2.) Admitting it to be good, yet it was not well 
pleaded here, becauſe the Plaintiff had not ſhewn that 
there was a ſufficient Maintenance 


beſides thoſe Tithes. 


Firſt, it was argued, that this Cuſtom was again 


zed to be dif- 


The Defendant traverſed the Cuſtoms, and Jflue 
was found fo: the Plaintif. 
in Arreft of Judgment, 1. 


in a whole 


tor the Parlon | 


Common Right, becauſe there was never yet any Pze- 

cedent of a Cuſtom to diſcharge a Layman in non de- 

cimando : Cis agreed as to Eccleſiaſtical Perfons ſuch 

a Cuſtom may be good, but not as to a 2 — 
- 


— 
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becauſe he was not capable, at the Common Law to have 
-1thes, and therefoze could not ſue foz them in the Spi- 
ritual Court, but now he is enabled by the Statute of 32 H. 


8. c. 7. ; 

And as Tithes in general are due of common Right, ſo 
this particular Tithe of Agiſtment of barren Cattle is due 
the rather, becauſe thoſe which are foꝛ the Cart are diſchar- 
ged by cuſtom; tis the whole P2ofits of the Land out of 
which ſome things mult be paid to the Parſon. 

A Layman ts allowed to pzeſcribe in modo decimandi, but 
not to be exempted from all Tithes in general, becauſe ſome 
mutkt be paid, and are due of Common Right, tho* rhe 
Quantity be aſcertained by Cuſtom and Uſage. 

Ik theretoꝛe Tithes are due of Common Right, ſuch a 
pieſcription either in a Yundzed oz County will not be 

d, becauſe if it would be allowed, every Perſon in that 
_ -— migyt pꝛetcribe, nothing would be left 
koꝛ the Parſon. 
is true, my Loꝛd Rolle affirms the contrary, but denfes 1 Roll. Abe. 


again in the ſame Line, which cdews that Book to be V. f 
1 kale Authozity in this Caſe ch 1 Abr. 


CTis lunewife ſaid in the ſame Book, that a pꝛobibition Le wr- 
was granted in a Caſe ot᷑ the ſame Nature with this, which /- Edwards 
was thus; viz. A Man pzeſcribed to a Cuſtom within two 
Hundzeds of Middleſex and Surrey, that it a Common Baker 
dwelling in either of theſe Pundzeds. Gould erect a Mil 
there to grind Coꝛn tot His Trade, and ſell it to Cuſtomers 
in oꝛ near thoſe Pundzeds foz their Suftenance, that ſuch 
a Baker ſhould pay no Cithes foz the Coꝛn. 

But the Reaſon upon which that Caſe was adjudged, 
doth not Cuit with this; fo2 the Parſon there Had moze and 
greater Tithes out of the Lands of the Anhabitants, and 
of them who were ſuſtained in thoſe Hundzeds, than he 
could have by the manual Occupation of a Muller. 
Jn Michaelmas Term, 11 Car. and in the ſame Book tis : Roll. Abt. 
mentioned, that a Pꝛohibition was granted upon a Dur: 636. 
miſe, that Tithes ought not to be paid fo: Pheaſants Eggs, 
ds poung Pheaſants hatched in Woods encloſed in the 
ens + of Buckinghamſhire, but that was becauſe they were 

_ 
Such a Cuſtom as is here alledged, could never have a Rep. 
reaſonable Commencement, becauſe of common Right, priddle ver- 
Tithes ought to be paid out of all Land; and tho' befoze / Napier. 
the Council of Lateran no Perſon could claim them becauſe ,,. . 
there were no Parilhes, yet * they were due to the Chu ck 

X 


reh. 
tho 
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tho” it was in the Power of the Donor to give them to what 

Spiritual Perſon he thought fit. 

. *Tig in favorem Ecclefiz, that the Law will not allow 
Pzeſcription in non decimando to pzevail againſt her; tig 
true, a Pzeſcription ſtrengthens all other Titles, but ig of 
no Foꝛce when pleaded in Diſcharge of Tithes, becauſe the 
Law pzeſumes that a Layman cannot be abſolutely diſchar, 
ged without the Conſent of the Parſon, Patron and Oyj, 
nary; and then likewiſe the Gꝛant of ſuch Diſcharge 9, 

— Exemption muſk apxear. | : 
2 Bulſt. 85. This was the Opintou of Inſtice Doderidge grounded uy. 
on theAuthozity of Lyndewode and of the Autyoz of the Do&or 
and Student: The whole Country may be diſcharged of Titheg 
but that ſuch Diſcharge ought to Have a reaſonable Com: 

mencement, which mult be wewed. | 
Mom it would be very ſtrange, that the Law Gouldre. 
ject a Pꝛeſcription to be diſcharged of Tithes in a particy. 
lar Place, and yet to allow a Cuſtom in a whole Pundzed 
Roll. Abr body ep tance may be given, where ſuch a Cuftom 

1 Noll, Abr. e fin nance may 

Lit Nen bath been allowed; tis in my Loꝛd Rolles Abridgment, aud 
13. lt was koꝛ the Milk of Ewes; and pzobably theReaſon might 
2 10fl 653. be, that tuch Milz is of little value to the Parſon, and 
doth not much contribute to his Maintenance foz which 

Tithes were o2tginally ozdained ; but tis but one ſingle 
Caſe which doth not make a Law, 12 

The Cale of Ruſſel and Backhurſt which ſeems to give ſome 

Colour to ſuch a Cuſtom, is a controverted Caſe; it was 

2 Bulſt. 285. thus, viz. The Parſon libelled foz Tithe-wood, and the Þe- 
fendant p2aped a Pꝛohibition by Reaſon of a Pzeſcregtion 
in non decimando foꝛ Wood growing in the Weld of Kent; tis 
true, the Pzeſcription there was denied, and no P2ohſbi- 
1 Roll. Abr. tion granted: This was in Michaclmas Term 12 Jacobi, and 
653. Pl. 10. per but two years afterwards there was a Trial at Bar 
in this Court upon a P2ohibition, where ſuch a Pzeſcrip- 
tion was ſuggeſted to be diſcharged of Tithes of the Un- 
der-wood growing in the Weld of Suſſex, and ft was found 
koꝛ the Plaintif, and the Court held the P2eſcription good. 
But admitting ſuch a Pzeſcription in non decimando fo? 
Under-wood in a Meld be good, pet it will not affect this 
Caſe, becauſe in antient Times there were many Contro- 
verſies about ſuch Tithes ; foꝛ at the Common Law Tithes 
were not to be paid foz Trees, becauſe cutting them 8 


* 


_ r 
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ig not an Encreaſe of their Gꝛowth (as in Coꝛn) but a total 
Deſtruction; tis an uncertain Pꝛofit, and not ariſing pear⸗ 
ly fo: the Maintenance of the Parſon, neither are thoſe 
Tithes duc of Common Right, but by Cuſtom and Uſage z 
and therefoze in thoſe Days, and in thoſe Places where 
Tithe-wood was due only by Cuſtom, the Pariſhioners pꝛo⸗ 
cured Mood oꝛ other Lands fo2 the Parſon and his Suc⸗ 
ceſſoꝛs in Satis action of all Cithe⸗ wood in the ſame Pariſh. 


13 Rep. 13. 

— Petitions have been made to the Parliament 
concerning the Right to ſuch Tithes, untill the Statute of 
Sylva cædua was made, by which all thoſe Eontroverſies 
were ended, it being enacted, that Tithes ould not be paid 
foz Mood of twenty years Gzowth oz moze, which implies 
it would be paid fo2 all under that Age. | 
Cis true, it was the Opinion of my Lozd Coke, that ſuch 
a Pzeſcription in a County, not only fo2 Wood, but toꝛ any o- 
ther Tithe, is good ; but that can de no Reaſon why it ſhould 
be allowed in an Hundred, becauſe the Court cannot judici- 
ally take notice what a Hundred is, oz what it compzehends 
tis a Liberty in its Commencement; tis to have a Jurit⸗ 
diction over an Pundzed, Uills, oz ſo many Pariſhes; and 
therefoze it hath been held, that a Leet could not be Parcel 
of an Hundzed, becauſe they are both Liberties, and one 
Liberty cannot be Parcel of another. 

But it doth not appear by the Pleading, that there are 
moze than one Pariſh in this Hundꝛed; if ſo, ſuch a Cuſto 
in a Pariſh can never be made good. 2 

Beſides, there is no Conſequence to ſay that there is ſuch 
a Cuſtom in a County, theretoꝛe it may be in a Hundꝛed; 
becauſe there can be no Inference front one to the other, and 


even in that Caſe it will be very difficult to find a Reaſon 


os County at firft came to be exempted from Payment of 
I 

My Lozd Rolle uſes the woꝛds Province and County as ſxno- 
nymous; now a Province being only a Circuit within the 
— mrgr of an Archbiſhop, pꝛobably there might be an 

2 between the Clergy and the Laity, that ſuch a 
Place. &c. ſhould be exempted from the Pa t of Tithes. 
But there could be no ſuch Agreement in an Yund?ed, 
becauſe that was divided from the County, and became a 
rticular Diſtrict, and the Inheritance of ſeveral perſons, 
the Bailiwicks thereof were reunited to the Counties 
by the Statute of Ed. 3. 


Xx2 'Tis 


45 Ed. 3. 
ca. 3. 


2 Inſt, 644. 


8 H. 7. 1. b. 


4 Ed. 3. c. 15 
14 Ef. 
ca. 9. 
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1 RAb. 653. Tis agreed on all ſides, that a Single Parich cannot bav: 
2 Inſt. 645. ſuch aCuſtom ; and this is a ſtrong reaſon way a Hundred 


cannot, becauſe it conſiſts, and is made up of ſcveral pa. 
riſhes; and tis as good a Reaſon that an Hundꝛed cannot 
have ſuch a Cuſtom becauſe a Pariſh cannot, as tis to ſa 
a County map, and therefoze an Hundzed may have it. 
(2.) But admitting an Hundzed to be capable of ſuch a 
Cuſtom, yet it cannot be ſo large as this, becauſe there 
muſt be a ſuſticien. Maintenance left foz the Parſon, which 
doth not appear in this Caſe, and ſo are all the Bookg 
where ſuch Pꝛeſcriptions have been allowed, which are 
very few, but never to have ſuch Effect as this, viz. to take 


away the Maintenance of the Parſon; and therefoze the 


fo 


Plaintitt in the P2ohtbit:o:1 ought to have ſhewn that there 
was Sufficient fo: him beſides, becauſe it is a Diſcharge 
againſt common Right, and no other Reaſon can ſuppozt 
it, but to ew that the Parſon hath uberiores decimas beſides 
the Tithes alledged to be exempted ; and this was the only 


Keaſon of the Judgment in the Caſe of Kidder and Edwards, 
Roll. Ab. 1 part. 654. l 


Econtra. A there may be a Cuſtom (as tis admitted) to 
be diſcharged in a whole County of T:the-WDilk, and of 
Tithe⸗Coꝛn ground at fuch a Mill oz Mills in an Hundzed; 
there may be alſo a Cuſtom to be diſcharged of the Tithes of 
fat Cattel, and if the Parſon hath lived without ſuch Titheg 
time out of Mind, he may live fo Till. | 
'Tis granted on the other Side, and an Authozity was 
oduced of a Cuſtom to be diſcharged of Tithes out of two 

ndzeds, and there can be no Reaſon, if that is Law, 
why fuch a Cuſtom may not be good in one Pundzed. Jt 
has been objeced, that a Layman cannot pzeſcribe in non 
decimando, but no good Reaſon can be given oz it. 

At cannot be becauſe of any Diſabillility in his Perſon; 
fo2as to this matter there is no Difference between a Lay 
man and a Clerk; it mut therefoze be in favorem Eccleſi, 
and introduced by Eccleſiaſtical Perſons who were fozmerly 
Judges here, as part of the Canon Law, who had in thoſe 
Days uch a Power over the Laity, that they would not 
ſuffer ſuch a Pzeſcription to be tried by them, neither would 
they ſuffer them to ſue koꝛ Tithes in their Courts. 


3 This 


— 


— 


Mich. CW. X N. in B. R. 1694. 341 


wart ot Hune: 
ſpill is an antient paricb, and en the duden is ſet fozth, 


ich is agreeable to the Authozity befoze mentioned. 
wing if the Cuſtom is not contrary to Keaſon and Juftice 
the Judges never enquire into the Commencement of it. 
| No Man can ſap, That this Cuſtom is unreaſonable, be- 
cauſe it goes only in Diſcharge of a ſingle 3 now all 
the Books which condemn Pzeſcriptions in non decimendo, 
either in a County _ _— are where they are made 
generally of all Tithe tber are ſeldom denied fot 
a particular Thing as in this Cafe, 
And —_ uſtom to paſs in a ferry-boat Toll-free 
hath been adjudged good (tho tis far moze pregſonable 
than this) becauſe tis only a Diſcharge to the Peron 
claiming it. and may be a Charge to another. 
Do there are many Things which are not titheadle of Cie Cat. 
Common Right, as Fiſh taken in the Sea, Rabbits and 264. 
＋ fpent in the Houſe, & c. and pet by Cuffom Tithes x Nou Abe. 


Things have been paid to rfon ; if therefoze 42, 6 
tis a reaſonable Cuſtom fo? the Clergy ts horn che 157 
with Cithes of ſuch Things which 


common Vight aut 
not to be chargeable, 'tis as reafonable that a Layman 
may diſcharge himſelf by a Cuſtom in a Place where none 
have been uſually paid. | 0 
uc 
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Dr. and Stu- Such a Cuſtom (as has been obſerbed) is not good in a 
1 * Pariſh, not becauſe tis inconſiſtent with the Law; th? Rea: 
3 Nep. 13. con is, a ſingle Perſon 02 Pariſh are not capable of ſuch a 
Cuſtom. Beſides, the Law requires, that the Pariſhioners 

ould ew what Recompence the Parſon Hath in Lieu of 

his Tithes, by which it may appear that the Cuſtom had 

a reaſonable Commencement ; but no ſuch Thing is re: 

quired of a whol? County, becauſe it cannot with any 
Shade w of Reaſon be pzetended, Chat all the Inhabitants 

could o2 can conſpire to defraud their reſpective Parſong, 

But there are Books which allow a Cuſtom oz Uſage to 
be good in Places of as large Ertent, which Cuſtoms will 

Ed. 3.32; not bind when alledged in a Gill; as in a Ceſlavit per bien- 
pl. 30. * nium, the Lozd ſhewed the Cuſtom of the Place to be, that 
where the Tenant did not pay his Services in two 
he might enter and hold the Lands till he was ſatisfied of 
the Arrears; this was held to be void, becauſe the Uſage 
was alledged in a particular Au only, and not ſhewed, 
that it was cuſtomary ſo to do in the Ailis round about. 
1 Roll. Ab. But a Cuſtom in an Pundzed in Kent, that if any one 
562. be charged to have gotten Childzen in Adultery, am 
cannot acquit himſelf by Law, that then he (all fozfeit 

all his Goods to the King ; this was held'a good Cuſtom, 

So a Cuſtom in an Pundzed, if a Maik oz Eftrap be if 

24 Ed. 3. 19. loigned, and tis pzeſented that it came to the Polleſſſon 
gt of any dwelling within the Yundzed, that the Lozd may 
21 Fd. 4-24- diftrain till he make Reftitution. " 
So a Cuſtom that an Jnfant of the Age of 15, may make 

a Feoffment, and ſell Lands; all theſe are againf 
Common Law; but being uſed in an Pundzed oz C , 
c 


1Saund. 14. But to come nearer to the Caſe, it will not be denied 
that a Cuſtom alledged in a Pariſh, foz ail Underwood to 
be diſcharged of T is uſed in that Parid 
foz fencing Cozn, is good; but then you muſt ſew that the 
Tithe of that Cozn is paid to the Recto2 z but it may be 
alledged in a County, Meld oz Country without any Con- 
gg cherefoze Brook in his Abzidgment referring to th 
Abr. tit. An ze n his Ab? ng 
Br. Abr. tit. Anthon of Dodtor and Student ſaith, That a Man cannot pu- 
pl 14: ſcribe in a Utll to be diſcharged of Tithes, becauſe tis too 
March Nn particular; but fuch a Preſcription is good in a whol 
* County oꝛ Yundzed, becauſe tis the Cuſtom of the Plan. 


— 
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Jt has been objected, that a Cuſtom in non decimando 
may be good in a County, but not in a Hundred, becauſe of 
the Uncertainty of its Extent : Sure that is a Reaſon of 
very little Fozce, fo2 the Limits of a County are altogether 
as incertain as thoſe of a Hundred; but a Hundred is a 
known Pecinct, and not barelp a Liberty (as has been 
ſaid) tho' there may be many Liberties therein; foz 
when granted to a Subjen, tis a Liberty, but when it re- 
mains part of the County tis otherwiſe ; and therefoze in 
an Avow2y a Man may pzeſcribe by a Que eſtate to have a 
Leet in an Hundred; but if a Quo warranto be bought againſt 
the Hundred, he muſt then ſet fozth his Title. 

Beſides, if the Moꝛds Province and County are ſynoni⸗ 
mous, a County and Hundred are fo too; and that in the 
Meaning of the Law, as may plainly appear; fo2 all Jf- 
ſues are to be tried by Jurozs of the County, that is, by 
Juroꝛs of the Hundred; fo2 it was a good Challenge at the 
Common Law if there were no Hundꝛedoꝛs of the Jury. 

Jn the Statute of Winton, theſe Moꝛds are uſed pꝛomiſ⸗ 
cuouſly ; it appoints, that JnqueFs of Felonies and Robbe- 
ries ſhall be taken in Towns, Yundzeds, Franchiſes and 
Counties, ſo that the Offender may be attatnted; and ik 
the County will not anſwer foz him, then it wall be an- 
ſwerable foz the Robbery done, ſo that the whole Hundred 
where the Rovbery is committed, hall be liable. 

Such a Cuſtom in a Pund2ed hath never pet been con- 
demned, koz it never came in Judgment but in the Caſe 
foz Tithe-wood, and there it was held to be a good Cuſtom, 
even in a whole Meld; and what Reaſon can be given why 

it would not be good in an Pundzed as well as in a Meid. 
which is as antient as the other, eſpecially when it cannot 
be denied but tuch a Diſcharge might begin by Compoſition. 

'Tis objected, That Tithe- is not due of common 
Right, as all other Tithes are, and therefoze a Cuſtom in 
non decimando foꝛ Mood in an Hundzed may be good. 

But Tithe-wood is due of common Right; it not. to what 
Purpoſe was the Statute de Sylva cædua made? Jt was to 
aſcertain what Wood ſhould pay Tithes. and what would 
be exempted ; and why did the Nobility and Commons p2e- 
fer ſeveral Petitions to the King after the. making that 
Statute that it might be explained what was meant by Syl- 
va cædua, ff no Tithes were due foꝛ Mood, which is an Ad: 
million, that Tithes had been paid foz it _ - 

1 greea 
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| therefoze a Conſultation was granted. 
1 


1 


Agreeable to this is the common way of demanding 
Tithes fo: Mood at this Time; ſoꝛ the Libel is always gene. 
ral, which hews that the Party hath a Rig it to demand; 
fo2 if he had not, then he muft alledge a Cuſtom, and pet 
Pꝛohibitions are never granted upon ſuch general Libels. 

Suggeſtions are alſo made aiways in the Aﬀirmative, 
but it they were due by Cuſtom, and not of Right, then 
they ougyt to be in the Negative viz. to deny that there is 
any ſuch Cuſtom. 


2. Point. Then as to the Objection, that it doth not ay. 
pear tyat the Parſon ;Hath a ſufficient Maintenance left, 
the Pleading ſeems fo be otherwiſe ; foz there are ſeveral 
modus's ſet fozth foz Tithes yearly ariſing in the Parig, 
aun u de rie Fee by amy one Mot, 
and a uffic 2oviſion by any on 
not material by whom he receives it. 


Curia. Jt mill be difficult to bew a non decimando 
any Cithes beſides thoſe of Wood ; foz all the Caſes 
incline to fuch a Cuſtom. are put generally, viz. that 
County oꝛ a'Pundzed may thus pzeſcribe, but do not men- 
what Tithes are in Que ſtion. 
1 * if Tithes of Wood had been due of common Right, 
Purple was that Canon made by Archbiſhop 
ford, 17 Ed. 3. that Tithes of Sylva czdua ſhall be paid: & 


Student 164 da inſt which Canon there was a Petition made to the Par- 


ament in that very Pear reciting the antient Uſage to be, 
that Tithes ſhould not be paid foz Mood; and the on 
was anlwered, that a Pzobibicion dwuld be granted 4 
gainft the Canon, where Tithes of Wood Have not been 
accuſtomed to be paid. 8 | 

"Tis true, the Eccleſiaſtical Courts do hold, that Tithes 
are due of common Right foz every Thing, nay, eden ls; 
Stones oz G2avel digged out of Pits, but the Common 
Law is otherwiſe ; foz Tithes of common Right are due on 


ly fo: ſuch Things which ariſe by annual P2ofits ; now 
0 


Trees are renewing yearly, vet they yield no annual 

P;ofit, and therefoze Tithes are not paid fo2 them. 
Therefoze where Tithes are paid foz Things which do not 

ariſe by ſuch means, they muſt be due by Cuſtom. | 


But tuch a Euſtom in non decimando cannot be good, and 
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Rex & Regina verſus Trobridge. 


carit of Erro2 td reverſe a Judgment in an Anditment 1 i. 251; 
foz erecting of a Cottage and not laying of four Acres 

of Land to it, Et ulterios jur. &c. Præſentant, that the Defen- 

dant did continue it contra fotmam Statuti. 

The Errozs alligned were; 


.) In the Return which is uncertain, koꝛ it was return⸗ 
able ad provieem Scfloncty ubicange whereas it hould have 
been ad proximam generalem Seffiohem pacis: Sed nofi allocatuf; 
koꝛ one is as uncertain as the other. . 

(2.) *Tis koꝛ ereaing and continuing of a Cottage, but 
doth not fay pro babitätione; and tis no Offence unleis it is 
inhabited. fo2 the Statute was made to pꝛebent the build: 
ing of Cottages foz the Yabitation of pooz People; ſed non 
allocatur, foꝛ if tis applied to any other uie than a E welling⸗ 
houſe, the Defendant muſt ſhew tt, oꝛ otherwiſe it wall de 
intended to be built fo? his Yabitation. | 

(3-) Tis an Jndictment foz two g Rences vis. foꝛ erecting 
and continuing; tis ſaid præſentat. exiſtit. that he did erect, 
dec. and then about the middle of the Indicment tis, vlterios 
preſentant, that he did continue, and then concludes, contra 
formam Statuti. Now the Offences being ſeveral, and being 
divided by the CUo2ds ulterivs preſentant, &c. the Concluſion 
all only go to the Offence laſt mentioned, which was the 
continuing, and not the erecting of the Cottage; *tis a 
dikinct as if it had been a new Jndictment, and therefo 
22 that the Defendant was indicted foz erect- 
Tis not like the Cale in my Lozd Coke's Entries, where con- Fel. 361. 
tra ligeanciæ ſuæ debitum went to the whole YFndictment, in 
which, tho' there were many Obert-Acs laid, pet there was 
but one Treaſon, but here are two diffinc Oeences:; fo; 
which Reaſon the Jndicment was quathed. 
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Robinſon verſus Smith. 


Tria. 6 Willielmi, Rot. 192. 


1 koꝛ taking and impounding of his Cow. 

The Defendant pleaded, that at the Time of the Trex, 
aſs, &c. he was ſeiſed of ſeveral Lands parcel. manerii de 
uſgrave parva, unde dam clauſum vocat. Lowhb:ll Meadow 
eſt & fuit parcel. ut de ſtatu cuſtumario hæreditario deſcendible 
from Anceſtoꝛ to Heir accozding to the Cuſtom of the ſaid 
MPanoz. and that the Plafntifi's Cow was in the ſaid Cloſe 
doing Damages, &c. 

The Plaintiff demurred generally. 

(19 Jt was ſaid foz him, that it did not appear by the 
Piea, that Lowhill was Parcel of the Land of which the De. 
fendant was ſeiſed, but Parcel of the Panoz ; foz the a 
ance Vern a Relative, refers ad proximum Antecedens, which 

t noz. 

(2.)*Tis ſaid he was ſeiſed de ſtatu hæreditarĩo deſcendible. &. 
and doth not wew of whoſe Gꝛant; foz tho it may not ap- 
pear who was the fir Gzantee, it being fo long ſince the 
C old was granted, yet the Admittance of an Heir np 
on a Surrender oꝛ Deſcent, doth amount to a Gzant, and 
ought to be lo pleaded. 


 Econtra. The Defendant doth not juſtiũe by reaſon of a 
Title, but foz a Wrong done; and therefo:e though he ſaith 
ſeiſitus fuit, &c. and doth not ew how, oz in what manner, 
pet lince it was only a Tort with which he was D 
well enough. and it muſt Have been agreed to be fo, if he 
had ſaid fuit in ſtead of ſeiſicus. 
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Allen verſus Symonds. 


£55020 Paſch. 6 Willielmi Rot. 299. 


Action on the Caſe was bꝛought againſt the Deen 

fendant by the Name of Symonds. | 
Be pleaded in Abatement, that from the Time of his 
Birth to the Time of the Action bzought, he was known 


by the Name of Symms ; andtraverſed that he was known by 
the Name of Symonds. 


The Plaintitt replied, t 


as well by the one Name as by the other; and 
murrer the Court inclined that 
But at another Day they 
Pzecedents were both ways upon a Traverſe, the Deſen- 
dant was adviſed to take a new Declaration, which he 
conſented to do accozdingly ; but without Coſts. 


upon a De- 


Crump werſus Halford. 
Hill. 4 & 5 Willielmi & Mariæ. RN. 939. 


1 aſs fo: taking and detaining of a Silber Tankard. 


Upon Not gut ded, ury found a 
2 the Jury ſpecial 


They find the Statute of 1 Willielmi & Mariz ng 
all Trade and Commerce with France, in which there is a 
Proviſo, That no Perſon ſhall after the 10th Day of 
then next following demand oz take moze than 6 d. foz a 
Quart of French Mine. 

Then they find the Act of 2 W. & M. for more cffeQual put- 
ting in Execution the former Act, whereby tis enacted, That if an 


tail in Glaſs Bottles, or in any other Meaſure not made with 
Pewter, &c. or ſhall ſell the ſame for a greater Price than appointed 
by the former Act, and ſhall be convicted thereof by Confeſ- 
ſton, or the Oath of two Witneſſes, being proſecuted within 30 


Y Days 
7 2 7 * 


* 
Perſon after the firſt Day of February 1690. ſhall ſell Wine by Re- 


hat the ſald Defendant was known Rag Eat 
616. 

s Plea was a good Plea, t. Eatr. 
ng of Opinion that the 
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Days after the Offence committed, ſhall foꝛ every Offence pay 
50 3. and if not paid upon Demand, then to be levied by 
Diſtreſs by Warrant under the Hand and Seal of ſuch Jy; 
{tice &c. befoze whom the Conviaion was made which 
Marrant the Juſtice is required to grant to the Conſtable 
&c. who is authozized to levy the ſame &c. and foz Want 
of ſufficient Diſtreſs, to commit the Offender until 
he pay the Penalty, and all neceſſary Coſts to be taxed by 
the Juſtice of Peace befoze whom the Conviction is made. 
They find, that 3 Auguſti 4 W. & M. Sir Richard Bulkley 
being a Juſtice of Peace of the County where the Offence 
was committed, did direcx his Warraut to the Conſtable of 
the Pariſh, Kc. which they find in bzc verba; by which it 
did appear, that the Defendant was convicted befoze him, 
fo2 that he 9 Julii inſtantis did ſell Mine in eighteen Glaſs 
Bottles, fdz which he had fozfeited to the Inkozmer ko x 
fo each Bottle; and by this Warrant the Conſtable was 
commanded to levy 45 l. and Colts by Diffreſs of the Plain. 
tifi's Goods, and foz Want of ſufficient Diſtreſs, to appꝛe- 
hend him. It was dated in Auguſt. 
They find that the ſaid 2 Julii 4 Willielmi the Plaſntif# 
was a Retailer of Wines, and that the Warrant of the Ju- 
ſtice of Peace was directed to the Defendant Halford, who 
Utrtue thereof - levied the flver Tankard, foz which the 
Aion is naw bꝛought, and ſo they make a general Concly: 
ſion, &cc. ki 
At was argued foz the Plaintiff. that he was entitled to 
the Action, and that neither the Act of Parliament. oz the 
Marrant of the Juſtice could excuſe the Defendant foz this 
Wrong done. | 


(1.) Becauſe the Warrant is illegal, 
(a.) Becauſe the Defendant, tho an Officer, yet in this 
Caſe ſhall be puniſhed foz acting under a void Warrant. 


1. That the Warrant was illegal, it was thus argued, 
viz. there are two Acts of Parliament found by the Uerdia; 
the firſt ſettles the Offence, the ſecoud reduceth the Fozxtel- 
ture to 50 3. foz the Benefit of the Inkoꝛmer; but in both 
tis to be levied foz every Offence, viz. not fo2 every Bottle 
dꝛunk at one Sitting, if twenty oꝛ moꝛe, foꝛ that is but one 
Offence being but only at one Time, and not foz every 
Bottle; but dhe Warrant directs that eighteen Penalties 
wall be levied foz one Offence. 8 


5 


— 
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2. The Offence is laid to be committed 9 Julii inſtantis 
and the CUarrant is dated in Auguſt, but it doth not ap- 
year when that 9tb of July was, and therefoze non conſtar, 
wheryer the Pꝛoſecution was within the 30 Days limite 

>, | Fo 
ent Diſtreſs to be made, and it mult be after the Commit. 
ment of the Offender; but this Warrant directs Coſts to be 
paid foz the oꝛiginal Dltence. 


2d. Point. The Warrant tho directed to 
as an Officer will not excuſe him. 


'Tis true where a Court hath a general Jurisdiction of 
the Cauſe, and ſendeth a void oz an illegal Warrant to the 
Officer, he wall be excuſed in executing it. 

o likewiſe it a Jultice of Peace p2oceeds irregularly, 
and it doth not appear ſo upon the Face of the Warrant ; 
as, if he ſends it to appzehend a Felon without Oath made 
of the Felony committed, and the Officer executes it, he 
all be excuſedz but the Jultice is a Treſpaller. 
But where a Defect appears in the Body of the Warrant 
it ſelf, - as in this Caſe, the Officer is bound to take No- 
tice of it at his Peril, tho he is not equally bound to take 
Notice of little Niceties. waere 

And to p2ove this the Caſe of Nichols againf the Church 
wardens of Hatfeild was cited as an Authozity in point ; 
was thus, viz. Tateridge was a Pari in Reputation foz 60 
Pears. tho antiently parcel of Hatfeild; the Churchwardens 
of Hatfeild imagining, That they had Power by Uircue of 
the Statute of 43 Eliz. - 2. to tay the Anhabitants of Ta- 
teridge to the Relief of their Pooz did tax them accozdingly, 
and upon Refuſal to pay the Rate pzocured a Warrant to 
levy it, which was done upon Nichols the Plaintiff who 
bꝛought the Action 3 and the Church-wardens juftified un- 
der k 1 and it was adjudged that it would not 
ext em. | 

'Tis true, the Church-wardens went out of the Pariſh to 
levy that Rate, but that was not the Reaſon of the Judg- 
ment; it was becauſe the Juſtices of Peace had only a par- 
ticular Youre to make Warrants to levy Rates, which 
were well aſſeſſed, and therefoze the Church-wardens at 
their Peril ought to take Notice whether the Juflkices had 
executed their Power accoꝛding to Law; and it appearing 
that the Rate was illegally tared, the Marrant 40 oo 

uſti 


the Defendant 
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et ſpared towards the irs of Banks who have any Pan- 


the Paoceedings would be void, becauſe tis confined by 


Juice will not excuſe the Church-wardens in taking the 
iſtrels. | 
This Caſe is good Law at this Day, and the Authozity 
it was never ſhaken, no not by the Caſe of Webb an 
Batchelor, where the Defendant juſtified in Treſpaſs under 
the Warrant of a Jullice of Peace foz diſtraining of 3 
Parſon's Cattle, becauſe he did not ſend out Labourerg, 
&. to amend the Highways: The Parſon pzetending that 
Clergymen were exempted from that Duty, it was there ſaid, 
that if toꝛ that Keaſon the Warrant had been unduely made. 
pet the Diltcer had been excuſed in the Execution of it, he. 
cauſe he is not Judge but to execute the Pzecept : But tig 
likewtle ſaid the Matter muſt be within the Jurisdiction 
of the Juſtice, which was ſo in that Caſe but not in this, 
Agreeable to this is a later Reſolution in the 
in the Caſe of Terry and Huntington : where in Trover 
Defendant juſtiffed under a Warrant of the Commiſſioners 
of Exciſe, &c. and it was held by my Ld. Hale, That where 
a particular Jurisdiction exceeds its Authozity, the Officer 
is liable. becauſe all is votdz foz every limited Authozty 
implies a Negative, viz. That they all not pꝛoceed any 
otherwiſe chan accoꝛding to the Authozity they have, but 
ik they commit a Miſtake in any Thing which is in their 
Power 02 Jurisdiction, it will be an Excuſe to the Officer , 
but what the Jultice did in the Caſe at Bar did far exceed 
his Power, fo2 he is to cauſe one Penalty to be levied fo one 
Dffence, and he has ſent out his Warrant to levy no leſs 
than 451. which is 18 Fozfeitures foz one ſingle dence. 
Suppoſe this Court ould hold Pleas in Formedong, all 


na Charta to the Court of Common. Pleas alone. 
he Dffence here is created by Ac of Parliament, of 
which all People are to take Notice at their Peril, and to 
ſee that the Pꝛoceedings are purſuant to the Authozities 
and Powers thereby giben. 

The Stature of 6 H. 6. enaas, That no Perſon ſhall be 


ner of Benefit by keeping them in Repair; the Commilſſi- 
on of Sewers which is grounded upon this Statute is very 
cxtenſive, viz. that the Commiſſioners may do therein accozd- 
ing to their Diſcretion z but ret it has been held that they 


ought not to tar that Pan alone whoſe Land adjoins to 
the Riter but all others whoſe Lands are in Danger to be 
_ overflicwed with Mater; and therefoze a Tar being laid 
uxon a ſingle Perſon, and a Diſtreſs taken foz „ 
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is to:tious, becauſe it being given by Airtue of a general 
Law, the Officer at his Peril muſt examine and enquire 
into the Authozity. 

By this it appears that there is a Difference between 
Things done by a Juſtice of the Peace quatenus ſuch, and 
by Uirtue of his Authozity, and thoſe which are done by 
him by Uirtue of an At of Parliament, and of a particu- 
lar reſtrained Power to him given thereby ; foz in the one 
Caſe the Officer muff not examine but execute his Mar⸗ 
rants, and in the other he muff enquire into His Power. 
becauſe '.is by Uirtue of the Statute that Obedience is gi- 
ven to his Authozty, | 

Now tho" the Rule is true. viz. 

rit non videtur dolo malo feciſſe, quia parere neceſſe eſt, 
mult be underTood where the Judge hath a pꝛoper ; 
dicion; bur here the Authozity of the Juice was limited 
by the Act to grant his Warrant in a particular Caſe, 
cf which he had no general Jurisdinion, and he having 
made a void and an illegal Marrant was therefoze no 
pzoper Judge of the Matter, whoſe Authozity is no moze 
to be obeyed than that of a Stranger; fo2 the Rule alſo 
is, judicium non a ſuo judice datum nullius eſt momenti. 
To make this yet moze plain, ſuppoſe the Juſtice had if; 
ſued out his Marrant directed to the Defendant to 500 l. 
fo: this Offence, oz to take and impziſon the Offender 
during Life, certainly He Had been a Treſpaſſer if he had 
erecuted ſuch a Warrant. 

The Statute gives Bower to the Juſtice to convict, but 
doth not make him a Judge either to declare the Fozxfeiture, 
oꝛ to levy it. ſo that his granting a Warrant foz that Pur- 
is purely a miniſterial Act at the Anfance of the Yn- 
ozmer who is to demand it after Conviction. and if not 
—_ 11 to apply himſelf to the Juſtice toꝛ his Marrant 
0 


. So that upon the Face of this Marrant the Conſtable is 
left without Excuſe z fo2 both the Acts being therein recited 
tis a ſufficient Direction foz him to look into them; and 

to take Care at his Peril not to exceed his Authozity. 
2. There are many other Faults both in the Warrant, 
and jn the Execution of it, viz. Coffs are awarded when in 
| the Party is to pay none till after Commitment, and 
the Defendant was not committed: So likewiſe the De- 
mand of the Fozfeiture ought to be pꝛebious to granting 
the Warrant ; but that doth not appear; then it commands 
the Defendant to demand it of Crump the Plaintif, and he 
demanded it of his Mite, when it ought to have w_ — 
onally 
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ſonally of him, and no Diſtreſs ought to have been 
befoze ſuch a perſonal Demand; but theſe Faults were 
not inſiſted on, only mentioned. 
The Warrant therefoze being illegal, and the Defendant 
=_ under it (tho' he was an Officer) yet he is a Treſpac, 
er. 


Econtra. Serj. Pemberton argued on the other Side, viz, 
That the Queſtion was not whether the Juſtice of Peace 
had done well o2 not, noꝛ whether his Warrant was 
larz but admitting it not to be well grounded upon the 
then the Queſtion will be, Whether the Conffadle who is 
- appoiyted to execute it is puniſhable foz the Miſtake of the 

Julkice of the Peace: 8 | 

Conſtables, Bailiffs and Sheriffs, are always favoured 
by Law in Execution of their Pzoceſs, they have been en. 
couraged by ſeveral Ants of Parliament, which direct them 
when ſued foz any Matter relating thereunto, that they 
mould plead the general Aue and give the ſpecial Mattee 
in Evidence, and if they have a Uerdict, o2 the Plaintif in 
ſuch Suits is non-ſuited, they wall have treble Damages, 

This ſeems highly reaſonable, becauſe the Erecution of 
P2oceſs is the Life of the Law; and if Men would be pꝛo⸗ 
ſecuted foꝛ any ſmall Miſtake it would obſtruct the Execu- 
tion of Juſtice by diſcouraging of Officers, and by great 
Delays in all Pꝛoceedings. whicn muſt neceſſarily follow 
if the Officer befoze he executes the Pzoceſs mult adviſe 

This Queſton was long ago ſettled in the Caſe of the 
Marſhalſea, there _ then a ſolemn Judgment given, 
that a ſubo2dinate Officer ſhall be excuſed in the Executing 
of an erroneous Pzoceſs, Quis parere neceſſe eſt. 

„is true, there have been ſeveral Queſtions ſince that 
Judgment concerning the Execution of Pzoceſs, all which 
depend upon this ſingle Point, viz. Whether the Court 
out of which tuch Pzoceſs did iſſue had an Original 
Jurisdiction of the Matter oz Cauſe ? 

But it ſeems very hard that Officers who foz the mol 
part are illiterate Perſons ſhould take Notice whether that 
Court, out of which the Pzoceſs iſſued hath a Aurisdicai- 
on of the Matter oꝛ not; and therefoze ſince that Caſe 
of the Marſhalſea, all ſubſequent Cauſes of that Nature 
have been governed by that Judgment. TE 

To inſtance in ſome, viz. In Hillary Term 22 Jacobi an 
Action of Treſpaſs was bzought in this Court, foz taking 
the Plaintift's Goods, &c. The 

" "I 
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The Defendant pleaded, that the Earl of Southampton was 
ſcized in Fee, &c. and that he had a Court-Baron, &c. in 
which a Plaint was levicd, and a Debt recovered againft 
one Britton, and thereupon an Attacnment was awarded a- 

ainſt him direged to the Defendant being a Bailiſt, who 

Airtue thereof took the Goods out of the Cuftody of the 

Plaintiff to whom they were fraudulently conveyed by Brit- 
ton on Purpoſe to deceive his Creditoꝛs. 

To this an Exception was taken, becauſe the Pzoceſs 
was irregular, (viz) An Attachment firſt, wiich cannot 
be in a Court-Baron, foz the Pzoceſs there is Summons, 
Attachment, and Diſtreſs; yet it was held that the Court, 
having an 92iginal Jurisdiction of the Matter the miſ-a- 
warding of the — ſhall not make the Officer guilty 
in executing of it. 


So where an Action was bzought in an inferiour Court, 2 Roll. Abr. 
and a third Perſon bound both his Lands and Goods by 560. 


Recognizance that the Defendant ſhonld render his Body, 
&c. 02 that He would pay the Debt; and afterwards Judg- 
ment was had againſt the Defendant, and a Pzecept in 
the Nature of a Capias ad ſatisfaciend. was directed to the 
Bailiff, &c. to take the Defendant, and if He was not to be 
found, then to take him who entred into the ſaid Recognt- 
zance : But notwithſtanding that, and altho' one and the 
tame Capias would not lie againſt the Pꝛincipal and Bali at 
the ſame Time z and this appearing in the Pꝛecept it ſelf to 
be contrary to Law, of which the Officer might have ta⸗ 
ken Notice. pet ſince that Court had an o2igfnal Jurisdicti⸗ 
- of * — * he wall not be puniſhed fo: obeying an 

Likewiſe in Sir Thomas Orby's Caſe who was High She- 
rift of Lincoln, and one Hale a Juffice of Peace did by Atr- 
tue of the Statute of 22 & 23 Car. 2. Cap. 20. diſcharge a 
P2iſoner who was in Cuſtody foz 100 1. tho the Diſcharge 
was illegal. yet upon an Eſcape bzought againtt the She- 
riff in the Common Pleas, he was ercuſed, becauſe the Ju- 
ſtice of Peace had a Jurisdiction and Authozity by the Sta- 
tute to diſcharge a Pꝛiſoner in ſuch Manner as is therein 


directed, and tho' he had exceeded his Power, yet the She- 
riff is not to be puniſhed. 


It appears therefo:ze upon theſe Authozities, and many 


moꝛe which might be cited, that when Officers are puniſhed 
fo: erccuting erroneous Pꝛoceſs, tis always where the 
Court out of which it iſſueth hath not an oꝛiginal Jurisdicti⸗ 


on of the Cauſe; ſo was the Caſe of Terry and Huntington Mo. 480, 


in the Exchequer mentioned on the other Side, and ſo is 
Nichol's Caſe ; the Keaſon 1 the Judgment in that laſt Cate 
2 was, 
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_ objected, That tis ſo when the Marrant is 


* 


was, becauſe the Churchwardens of one Parich had no 
Power to tax Jnhabitants of another, and the Juſtices are 


only to confirm lawful Kates, 

t mult therefoze be agreed that where the Court hath 
a Jurisdiction and acts illegally, the Officer ſhall be excu- 
ſed: Ik ſo, the Juſtice of Peace had a Jurisdiction in thig 
Caſe, and thereſoze the Dfficer ſhall not be puniſhed, 


And that he hath a Jurisdiction appears upon 
and Conftruction of this Act. _ pon he Frank 


(t.) It pꝛohibits ſelling of Mine in Glaſs Bottles, 
(2.) It impoſech a Fozkeiture upon the Seller after 
a Time limited. 


At creates a new Offence, and inflicts a Penalty, but it 
gives the Juſtices Power to convict, and ſend out their War: 
rants to levy it, ſ\o that they have Cognizance of the Cauſe. 

t muſt alſo be agreed, That an erroneous Marrant of 
a Juſtice, &c. is within the ſame Reaſon with an illegal 
and void Pzoceſs of any Court whatſoever ; but when dis 
eneral, but 
ace of it, as 


not where Irregularities appear upon the 
there are two in this Warrant. 


(1.) *Tis to levy 50 5. foz every Bottle, when all is but 


one ce. 
(20 *Tis to levy the Cotts befoze the Penalty. 


Anſw. As to the firff, it doth not appear that there is any 
Arregularity in it, becauſe by the very Wozds and Weaning 
of the Act the Defendant is to pay 50 8. foz every Glaſs 
Bottle in which he ſold Wine, and it he ſell it in 100 Bot- 
tles to ſeveral thoſe are ſeveral Offences, and non 
conſtat, but the 18 of Wine, fo: which he is convia- 
ed, were fo ſold at ſeveral Times, and not all at once. 
Cis plain that it was the Opinion of the Juſtice that the 
Offences were ſeveral ; and it ſeems unreaſonable that the 
Conſtable ould have Power to controul his Judgment; 
he is not to diſpute but ſubmit. 
Then as to the Colts, tis likewiſe plain they are given upon 
the Conviction, and not upon the Commitment of the Of- 
fender ; however tis a little too nice to put the Conſtable 


upon examining that Matter. 
4 
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tandum. 


Treſpaſs. 


Jt has been ſaid, that the Statutes being recited 
in the Warrant, and the Defects appearing ſo plain 
therein. might be ſome Jntimation oꝛ Direction to the 
Conſtable to look into theſe Laws ; but admitting he 
doth, he may not underſtand them; and the other ſide 
will ſcarce allow a Conſtable to be a pzoper Judge of 


an Act of Parliament. 


The Cauſe was adjourned, but the Plaintiff dying, 
no Judgment was given in it. 


Peers verſus Lucy. Trin. 6 Willi. Tertii, Rot. 178. 


War. ſſ. Emorand. quod 


alias ſcilt. Ter- 


mino Paſchæ ult przterit. co- 


ram Domino Rege & Domi - 
na Regina apud Weltm. venit 
Tho. Peers Armiger per Jo- 
hannem Lilly Attorn. ſuum & 
protulit hic in Curia dictorum 
Dom. Regis & Dominæ Regi- 
nz tunc ibm. quandam billam 
ſuam verſus Georgium, Lucy 
Armigerum Edm. Lord Johan- 
nem Weſterman Jobannem 
Dickins Johaunem Hawkes ju- 
niorem & Ricum. Perkins in 
Cuſtodia Mar. &c. de plito 
tranſgr. & ſunt pleg. de 


quz quidem Billa ſequitur in 


; haxcverba ſcilt. Warr. ſſ. Tho- 


mas Peers Ar. queritur de Ge- 
orgio Lucy Ar. Edmundo Lord 
Johanne Weſterman Johanne 
Dickins Johe. Hawkes jun. & 
Rico. Perkins in Cuſtod. Mar. 


Mareſc. Dom. Regis & Dnz. 


Reginz coram iplis Rege & 
Regina exiſten. de eo quod 
ipſi decimo ſeptimo die April- 
Its Anno Regni Domini Wil- 


lielmi & Dom. Mariz nunc 
Regis & Reginz Angliz &c. 
ſexto vi & Armis &c. clauſum 
ipſius Thomz Peers voc. Clifte- 
bank apud paroch. de Alve- 
ſton in Com, Warr. pred. 
freger. & intraver. & herbam 
ipſius Thomæ Peers in eodem 
clauſo adtunc creſcen. ad va- 
lentiam quadraginta ſolido- 
rum pedibus ſuis ambulando 
conculcaver. & conſumpſerunt 
necnon de eo qd. ipſi poſtea 
ſcilicet eiſdem die & Anno ſu- 
pradictis vi & Armis &c. in 
ſeperal. piſcar. ipſius Thomæ 


| prof. Peers in Rivo de Avon in pa- 
ſcilt. Johannes Doe & Ric Roe 


roch. de alveſton przd.inCom. 
Warr. præd. piſcat. fuerunt & 
Piſces de piſcaria ſua pred vi- 
delt. decem mille Rubilliones 
Anglice Roaches decem mille 
a puas Anglice Daces quinque 
mille percas Anglice Perch- 
es decem mille Anguillas An- 
glice Eels quinque mille luci- 
os Anglice Pikes & viginti 
mile gobiones Anglice Gud- 
geons ad valentiam Cen- 
tum librarum adtunc & ibm. 

22 2 invent. 


Clauſum 
fregit. 


Et in ſe- 
parali , 
piſcaria 


E 
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Quoad | 
venmire vi 
& armis 

non culp. 


invent. ceper. & aſportaver. & 
alia enormia ei adtunc & ibi- 
dem intulerunt contra pacem 
dictorum Dom. Regis & Dnz. 
inæ nunc & ad damnum 1p- 
ſius Tho. Peers ducent.librarum 
& inde producit ſectam, &c. 
Et modo ad hunc diem ſcilt. 
diem veneris prox. poſt Craſt. 
ſanctæ Trinitatis iſto eodem 
Termino uſque quem diem 
præd Georgius Edmund. Joh'es 
Weſterman lo hes Dickins Jo- 
h'es Hawkes & Richard Perkins 
habuer. licentiam ad billa pd. 
interloquend. & tum ad reſ- 
pondend. &c. coram Domino 
Rege & Domina Regina apud 
Weſtm. venit tam præd. Tho- 
mas Attorn. ſuum pred. 
quam præd Georgius Edmun- 
dus Joh'es Weſterman Joh'es 


Dicikns Jol'es Hawkes & Ri- 


cus per Carolum Ballet At- 
torn. ſuum & iidem Georgius 
Edm' jobꝭes Weſterman Joh es 
Dickins Joh'es Hawkes & Ri- 
chardus defend. vim & injur. 
quando 8c. Et quoad venire vi 
& armis ſeu quicquid quod eſt 
contra pacem dictorum Dom. 
Regis & Dominz Reginz nunc 
necnon totam tranſgreſ. præd. 

fraction. & intrationem 


clauſi præd. & herbam præd. 


pedibus ambulando conculca- 


tion. & conſumption. in nar- 
ratione przd.ſuperius fieri ſap- 


poſit.dicunt quod ĩpſi non funt 


inde culpabiles & de hoc po- 
nunt ſe ſuper patriam & pred. 
Tho. inde filter &c. Et quoad 


qua cooperta in parochia de . 


fraction. & intration. clauſi 
præd. & herbæ præd. pedibus 
ambulando conculcation. & 
conſumptionem iidem Georgi- 
us and all theDefecndants) Et quo 
dicunt quod prædict. Thomas e Tre. 
Peers actionem ſuam prædict. 74 
inde verſus eos habere ſeu ma- 
nutenere non debet quia di- 

cunt qd. diu ante pd. rempus 

quo ſupponitur trangreſl.illam 

neri ſcilt. primo die Decem- 

bris Annotertio Regni Domini 
Edwardi nuper Regis Angliz 

ſexto, &c. quidam Johannes 
Comes Warwick ſcifit.fuit de & 

in manerio de Hampton præd. 

cum pertin. in prædict. Com. 

Warr. unde una acra terre a- 


Alveſton præd. in Com. przd. pleaded 
prox. & contigue adjacen. pred in the 
clauſo in quo ſupponiturtranſ- — i 
greſ. przd. fieri eſt & prædict. ick 
tempore quo &c. necnon a 
tempore cujus contrar. me- 
moria hominum non exiſtit 

fuit parcel. in Dominicoſuo ut 

de feodo prædictq; nuper Rex 
Edwardus ſextus adtunc ſeit. R , ſs 
fuit de & in clauſo præd in- felis 
quo &c. in Dominico ſuo ut Fe jure 
de feodo in jure Coronz ſuz 
Angliz quodqʒ przd. comite de 
manerio præd. cum pertin. un- 

de &c. ſic ut præfertur ſeĩt. exi- 

ſten. idem Comes & omnes illi 
quorum ſtatum idem Comes 

tunc habuir de & in manerio 

præd. cum pertin. unde &c. a 
tempore cujus contrar. memo- 

ria hominum non exiſtit uſt 

4 fuer. 


- tatquam 
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nau fuer. & conſuever. habere ne- 
have been ceſſarinm eaſiament'ſequen' pro 
caption. piſcium in aqua præ- 
* diet. exiſten. videlt. pro ſe & 
dict. ipe · ſervis ſuis de tempore in tem- 
can. pus & ad omnia tempora ſe- 
ſionabilia piſcacon' in aqua 
prxd. ad libita ſua in clauſo 
* ſbeud præd' in quo &c. “ intrare & 
have been retes & al' ingen' neceſſar. 
uli tuer pro caption. piſcium in aqua 
& conlu- . : : 0 
wer. in- illa exiſten. ibm. prope Ri- 
trar- pas aquæ præd' aperire & in 
aquas præd. dimittere & in 
aqua illa & extra aquas illas 


trahere pro neceſſar. capiend. 


piſces in aqua præd' exiſten 
prxditoqznuper Rege Ed war- 
do ſexto de prxd. clauſo in 
quo &c. ſic ut præfertur ſeit. 
exiſten' præfatoque Com War 
de prxd. manerio cum pertin” 
Unde &c. in forma præd. ſeit 
exiſten' idem Comes poſtea & 
ante præd' tempus quo &c. 
ſcilt' 24 die Decembris Anno 
Regni dicti nuper Regis tertio 
apud Weſtm' in Com. Midd' 
per quandam Indenturam in- 
ter ipſum Comitem ex una par- 
te & dictum nuper Regem ex 
Warr. alteia parte factam ſigillo ipſi- 
per In- us comitis ſigillat. & in Curia 
cenur- Cancellariz dictorum Dom. 
— Regis & Dominz Reginz nunc 
E. 6. ma- apud Weltm. præd. in Com. 


nerium Midd. præd. de recordo irro- 


tulat. remanenꝰ cujus dat. eſt 
eiſdem die & Anno conceſſit 
dicto nuper Regi inter alia 
manerium præd' cum perin. 


Unde&c. hend. &tenend. mane- 
rium illud cum pertin. Unde&c. 


33/ 
eidem nuper Regi hæred' K 
ſucceſſorĩbus ſuis in perpetuum 
per quod idem nuper Rex in 
przd'manerium cum perin Un- 
de &c. intravit & fuit inde 
ſeiſit. in Dominico ſuo ut de 
= in jure Coronæ ſuz 
Angliæ pratatoq; nuper Rege Whoen- 
dwado — fic Node 90 rred and 
predict. clauſo in quo &c. 15 
ſeit” cxiſten* poſtea & ante Fe jure 
tempus prxd” quo &c. apud Coron. 
paroch. de Alveſton præd. 

ſic inde ſeit. obiit per cujus Rex obiit 
mortem prxd. manerium cum ſeiſir. 
pertin. Unde &c. Et clauſum 
præd' in quo deſcendebat Do- 
minæ Mariz nuperReginæ An- 
gliæ ut ſorori & hæred. dicti nu- 
per Regis Edwardi ſexti per 
quod eadem nuper Regina Ma- A the 
ria in præd. manerĩum cum per- e de- 
tin. Unde &c. & clauſum præd. Anda 1 
intravit & fuit inde ſeiſit. in Do- =_ 
minico ſuo ut de feodo in jure zho en- 
Coron. ſuz Angliz Et fic inde e and 
ſcit'exiſten'eadem nuper Regi- /* 
na Maria diu ante præd. tem- 

pus quo &c. apudAlveſton pd. 
cepitin virum Philippum tunc 

Regem Hiſpanicum per quod 

idem Philippus ut Rex An- 

gliz in jure ipſius nuper Regi - 

næ & eadem nuper Regina ſeit. 

fuer. de & in przd'maneriocum 

pertin Unde &c. c prædꝰ clauſo 

in quo &c. in dominico ſao ut 

de feodo in jur 


e Coronz ſuz 
Angl. Er fic ſeit.exiſten. iidem 
nuper Rex Philippus & nu- 
per Regina Maria poſtea & 
ante przxd* tempus quo &c. 
ſcilt. 12 die Junii Annis Reg- 

won norum 
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Grant by nornm ſuorum Angliæ tertio 
Letters & quarto apud Weltm. pred. 
Patent. in Com. Midd. per Literas ſuas 
Patentes ſub magno ſigillo ſuo 
Angliæ figillat. geren. dat. 
apud Weſtm præd. eiſdem die 
& Anno quas pred. Georgius 
&c. hic in Curia proferunt con- 
ceſſer. cuidam Thomæ Lucy 
Armigero inter alia præd. ma- 
nerium cum pertin. unde &. ac 
omnia & ſingula vias commo- 
ditates emolumenta & here- 
ditamenta quzcunque in præd 
paroch. de Hampton Epiſc. in 
dicto Com. Warr. ac alibi ubi- 
cunque in eodem Com. dicto 
manerio de Hampton Epilc. 
unde &c. ſeu alicui parcel. 
inde quoquo modo ſpectan ſive 

in. aut ut membr. partes 
vel parcel. ejuſdem manerii 
unde &c. habit. cognit. ac- 
cept. uſitat. reputat. dimill. 
ſeu occupat. exiſten. aut cum 
eodem vel aliqua parcel” inde 
uſitat. vel gaviſ. adeo plene 
libere & integre ac in tam 
amplis modo & forma pro- 
ut aliqua perſona quæcunque 
ante tune manerium præd. cum 
pertin. unde &c. unquam ha- 
buit tenuit vel graviſ. fuit ſeu 
habere tenere vel gaudere de- 
buit hend. & tenend. cidem 
entred and Thomæ Lucy Hzred. & aſſign 
ſuis in perpetuum per quod 
idem Thomas Lucy in præd. 
manerium cd pertin. unde &c. 
poſtea & diu ante pred. tem- 
pus quo &c. intravit & fuit 
inde ſeit. in dominico ſuo 
ut de Feodo præfatoque I ho- 


4 


ma Lucy de manerio przd. 
cum pertin. unde &c. ut præ- 
tertur ſeit exiſten. idem Tho- 
mas poſtea & diu ante prad. 
tempus quo &c. apud paroch. 
de Alveſton præd. fic inde 


ſeit. obiit per cujus mortem Dying ſei. 
manerium præd' cum pertin* /*4, and , 


unde &c. deſcendebat cuidam 
Thomæ Lucy militi ut filio 
& hæredi præd. Thomæ Lucy 
patris per quod idem Thomas 
Lucy filius poſtea & ante præd. 
tempus quo &c. in præd. ma- 
nerium cum pertin. unde &c. 
intravit & fuit inde ſeĩt. in do- 
minico {uo ut de feodo eodem- 
que Thoma Lucy filio ſic de 
manerio prxd' cum pertin. un- 
de &c. ſeit. exiſten' idem Tho- 
mas Lucy poſtea & diu an- 
tea præd' tempus quo &c. apud 
paroch. de Alveſton prad' fic 


inde ſeit' obiit per cujus mor- Aud a. 


tem manerium præd. cum 
tin' unde &c. deſcendebat cui- 
dam Thomæ Lucy militi ut 
filio & hæredi przd' Thomz 
Lucy militis patris ipſius per 


quod idem Thomas Lucy filius 


poſtea & ante præd' tempus 
quo, &c. in manerium præd cum 
tin. intravit & fuit inde ſeit 


in dominico ſuo ut de feodo 


eodemq; Thoma Lucy filio fic 
de manerio prædict. cum per- 
tin. unde &c. ſeit. exiſten. idem 
Thomas Lucy filius 
diu ante præd' tempus quo &c. 
apud paroch. de Alveſton pre- 
dict. fic inde ſeit. obiit per 
cujus mortem manerium præd 
cum pertin. unde &c. deſcen- 

debat 


per- "4 


poſtea & Ameber 
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debet cuidam Roberto Lucy 
ut filio & haxredi ejuſdem Tho- 
mz Lucy per quod idem Ro- 
bertus Lucy poſtea & diu ante 
przd. tempus quo &c. in præd. 
manerium cum pertin' unde 
&c. intravit & fuit inde ſeit. 
in Dominico ſuo ut de feodo 
eodemque Roberto ſic de ma- 
nerio præd' cum pertin' un- 
de &c. ſeit, exiſten. idem Ro- 
bertus Lucy poſtea & diu ante 
przd* tempus quo &c. apud 
Alveſton 
obiit ſine hxrede maſculo de 
corpore {uo per cujus mortem 
manerium præd' cum pertin. 
unde &c. deſcendebat cuidam 
Bridget Lucy ut filiz unicz & 
hzred. prædict. Roberti Lucy 
per quod eadem Bridget'poſtea 
& diu ante præd. tempus quo 
&c. in manerium præd. cum 
pertin. unde &c. intravit & fuĩt 
inde ſeit. in dominico ſuo ut 
de feodo prædictaq; Bridgetta 
ſic de manerio prædict' cum 

in* unde &c. ſeiſit. exiſten. 
eadem Bridgetta poſtea & diu 
ante præd. tempus quo &c. inde 
feoffavit quendam Richardum 
Lucy Armigerum patruum ip- 
ſius Brigettz habend. & tenend. 
eidem Richardo & heredibus & 
aſſign' ſuis in perpetuum per 
quod idem Richardus fuit ſeifit' 
de manerio præd. cum pertin. 
unde &c.in dominico ſuo ut de 
feodo prxfatoq;RichardoLucy 
ſic inde ſeiſit. exiſten. idem Ri- 
chardus poſtea & diu ante pd. 
tempus quo &c. apud paroch. 


ræd' fic inde ſeit 


de Alveſton præd' fic inde ſeit. 

obiit per cujus mortem mane- 

rium przd* cum pertin. unde 
&c.deſcendebat cuidam Ihomæ 

Lucy Armigero ut filio & ha. Dying ſci- 
redi ejuſdem Richardi Lucy per 75 and 
quod idem Thomas Lucy po- en. 
ſtea & diu ante præd' tempus 

quo &c. in manerium præd. 

cum pertin. unde &c. intravit 

& fuit inde ſeiſit. in dominico 

ſuo ut de feodo prædictoque 

Thoma ſic inde ſeiſit. ex- 

iſten' idem Tho. Lucy Poſtea 

&diu ante præd tempus quo&c. 

ſcilt. decimo die Novembris 

Anno Regni Domini Caroli nu- 

per Regis Angliæ ſecundi tri- 
ceſimo ſexto apud paroch. de 
Alveſton prædict. debita legis 
forma condidit teſtamentum & 4 


ultimam voluntatem ſuam in made bi: 


ſcriptis & per eandem deviſa- %% 
vit manerium præd cum pertin' — 
unde & c. quibuſdam Johanni in Fee: 
Mordant Baronetto Roberto 


Wheatley Armigero &Edwar- 

do Willee Gen hzrd. & aſſign. 

ſuis in perpetuum poſteaq; & 

diu ante præd. tempus quo &c. 

idem Thomas Lucy apud Al- 
veſtom præd. fic ut præfertur 

ſeifit. obiit poſt cujus mortem 

& diu ante przd' tempus quo 

&c. præd. Johannes Mordant 
Robertus Wheatly & Edwar- 

dus Willee virtute deviſationis Deviſce: 
præd in manerium przd* cum entred by 
virtue 
theDeviſe. 


pertin. intraverunt & fuerunt 
inde ſeiſit. in dominico ſuo ut 
de feodo przdiQtoq, Johanne 
Mordant Roberto 8 


8 


— — 


— 
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A.B. 


EdwardoWallee fic inde ſeiſit 
exiſten. iidem Johannes Mor- 
dant RobertusWheatley & Ed- 
wardus Willce poſtea & diu 
ante prxd'tempus quo &c. ſcilt. 
primo die Julii Anno Regni 
Domini Jacobi nuper Regis 
Angliz ſecundi primo inde 

offaver. quendam Davenport 
Lucy Armigerum habend' & 
tenend eidem Davenport Lucy 
hxred. & aſſign. ſais in perpe- 
tuum per quod idem Daven- 
port fuit ſeiſit de manerio præd 
cum pertin* unde &c. in Do- 


miniĩco ſuo ut de feodo præfa- 


toq; Davenport ſic inde ſeiſit. 
exiſten'idemDavenport poſtea 
& diu ante prædict. tempus 

uo &c. apud paroch. de Alve- 
don præd. fic inde ſeiſit. obiit 
fine aliquo exitu de corpore 
ſao exenn. per cujus mortem 
manerium præd cum pertin. 
unde &:c. deſcendebat pred. 
Georgio Lucy ut fratri & hæ- 
redi præd. Davenport per quod 
iidem Georgius poſtea & ante 
præd' tempus quo &. in ma- 


77. nerium prædict cum in. 


unde &c. -intravit & fuit & 
adhuc eſt inde ſeiſit. in Domi- 
nico ſuo ut de feodo per quod 
idem Georgius in jure ſuo pro- 
prio & præd. Edmundus Jo- 


hannes Weſterman Johannes 


Dickins Johannes Hawkes & 
Richardus ut ſervien. ipſius 
Georgii & per ejus præcept. 
præd tempore quo &. exiſten 
tempore ſeſionabil. piſcationis 
in aqua przd'in clauſum præd. 


4 


in quo &c. prope ripas aqua And the 

præd. intraverunt & ibidem te- Pe- 

tes præd. Georgii pro neceſſa⸗ _ * 

ria captione piſcium in aqua Suan, 

illa exiſten' aperuerunt & in a- a 

quas præd. demiſerunt & in 

aqua illa & extra aquas illas 

traxerunt & perinde herbam 

præd. in eodem clauſo adtunc 

ereſcen pedibus ſuisambulando 7,; 

conculcaverunt & conſumpſe- 2 

runt tam parvum quam po- Ps. 

tuerunt 3 fa- 

cien' prout eis licuit quæ 

ſunt eadem fractio & — * 

clauſi prædict. in quo & c. & fraftio & 

herbæ ibidem pedibus ambu- 4 

lando conculatio & conſum 

tio unde prædict' Thomas 

Peers ſuperius inde verſus eos 

queritur Et hoc parat. ſunt ve- 

rificare unde pet* judicium fi 

przd. Thomas actionem ſuam 

præd. inde verſus eos habere 

ſea manutenere debeat &c. 
Et præd. Thomas quoad pla- 

citum ipſorum Georgii Ed- ,, 

mundi Johannis Weſterman plan 

Johannis Dickins Johannis dani. 

Hawkes &Richardi quoad frac- 

tionem & intration.clauſi præ- 

dict & herbæ præd. pedibus 

ſuis ambulando conculcation' 

& conſumptionem modo & 

forma præd. ſuperius placitat. 

dicit quod ipſe per aliqua per 

przdict Georgium Edmun- 

dum JohannemWeſterman]o- 

hannem Dickins Johannem 

Hawkes &Richardum placitan- 

do allegat. ab actione ſua præ- 

dict. inde verſus eos habend 
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pracludi non debet quia pro- 
teſtando quod præd. Georgius 
Lucy non fuit ſeifit. de præd. 
una acra terræ aqua coo 

in paroch. de Alveſton præd' 
in Com. prxd.inDominica ſuo 
ut de feodo proteſtandoque 
etiam quod eaſiament. præd in 
placito præd. ſuperius mentio- 
nat. non eſt neceſſar. eaſiament. 
pro captione piſcium in aqua 
præd. pro placito tamen idem 
Thomas dic. quod placitum 
prædictum per prædict. Geor- 
gium Edmundum Johannem 
Weſterman JohannemDickens 
Johannem Hawkes & Ricard. 
modo & forma præd. ſuperius 
placitando allegat. materiaq; in 
eodem content. minus ſufhci- 
en. in lege exiſtunt ad ipſum 
Tho'ab actione ſua præd verſus 
præfat. Georgium Edmundum 
Johannem Weſterman Joban- 
nem Dickens Joh'em Hawkes 
& Ricardum habend. præclu- 
dend, quodg; ĩpſe ad placitum 


ill. modo & forma pd. placitat. 


And the 
Defen- 
dants 


Join in 


rer. 


neceſſe non habet nec ꝑ legem 
tertæ tenetur aliquo modo re- 
ſpondere Et hoc parat. eſt ve- 
rificare unde pro defectu ſuf- 
ficien. reſponſ. in hac parte i- 
dem Thomas pet. Judicium & 
dampna ſua occaſione tranſgr. 
ill. ſibi adjudicari, &c. 

Et præd Georgius Edmun- 
dus Joh'es Weſterman Joh'es 
Dickins & Ricardus dicunt 
qdꝰ plitum præd. quoad fracti- 
on. & intration. clauſi præd. & 


herbz pd. pedibus ambulando 


conculcation. & conſumption. 
ripſosGeorgiumEdmundum 
ohannem Weſterman Johan- 
nem Dickins Joh'em Hawkes 
& Richardum modo & forma 
przd.ſuperius plitaddo allegat. 
materiaque in eodem content. 
bon. & ſufficien.in lege exiſtunt 
ad præd. Thomam ab actione 
ſua pd. inde vers ĩpſos Georg 
Edmundum johannemWeſter- 
man Johannem Dickins Jo- 
h'em Hawkes & Ricum. hend. 
præcludend. quod quidem pl'i- 
tum materiamq; in eodem con- 
tent. idem Georgius Edmun- 
dus Joh'es Weſterman Johan- 
nes Dickens Johannes Hawkes 


& Ricus. parat. ſunt verificare 


& probare prout Curia &c. Et 
quia przd. Thomas ad pl itum 
ill. non reſpond. nec ill. huc- 
uſque aliqualiter dedicit iidem 
Georgius Edmundus Johannes 
Weſterman Joh'es Dickens Jo- 
hannes Hawkes & Ricus. ut 
prius petunt judicium & quod 
idem Thomas ab aQione ſua 
. verſus ipſos Georgiid Edm' 

o Weſterman Joh'em Dick- 
ens Johannem Hawkes & Ri- 


— 


cum hend'przcludatur ſed quia ci 
Curia Domini Regis & ance. 


mimz Reginz nunc hic de ju- 
dicio ſuo de & in præmiſſis un- 
de partes præd. ſuperius in ca- 
dem Curia ſe poſuerunt red- 
dend. nondum adviſatur dies 
inde dat. eſt partibus prædict. 
coram Domino Rege & Do- 


mina Regina apud Weſtm. uſ- 


ae diem prox. poſt 
aa 


de 


362 


— — 


Mich. 6 W. & M. in B. R. 1694. 


de judicio ſuo de & ſuper 
præmiſſis illis audiend. eo 
quod Curia Domini Regis & 
Dominæ Reginæ nunc hic in- 
Ven fac. de nondum &c. & quoad tam 
— 1 ad triaco. exit. przd. inter par- 
triand. tes pred. ſuperius junct. per 
exitum patriam triand. quam ad in- 
quam ad quirend. quæ dampna idem 
9" Thomas fuſtinuit occaſione 
dampnis. tranſgreſſionis præd. unde par- 
tes præd. ſuperius in Judicio 


Curiz ſe poſuer. fi contingat 
judicium pro eodem Thoma 
verſus præſat. Georgium Ed- 
mundum Joh'm Weſterman 
Joh'em Hawkes & Ricum. in- 
de reddi ven. inde jurat. coram 
Domino Rege & Domina Re- 
gina apud Weſtm. die prox, 
poſt Et qui nec &c. ad recog, 
&c. quia tam &c. idem dies 
2 eſt partibus præd. ibidem 
C. 


Peers verſus Lucy & al. 


Keſpaſs foz the Bzeaking and Entring the Cloſe 
of the Plaintiff, and Treading down of his G:aſs, 


and Fiſhing in his ſeveral Fiſhery. 


The Defendants, as to the Fozce and Arms, plead 
Not guilty ; and as to the Bzeaking and Entring of 
the Cloſe, and Treading the G2aſs, they ſay that John 
Earl of Warwick. Anno 3 Ed. 6. was ſeiſed in Fee of 
the Mano of Hampton, wierof one Acre covered 
with Water was Parcel, and likewiſe contiguous to 


the ſaid Cloſe, that the ſaid Earl and all thoſe 


whoſe Eſtate he had in the ſame Manoꝛ Time out of 
Mind, were accuſtomed to have a 


themſelves and Servants to catch Fiſh in the ſaid Ma · 


neceſſary Eaſement foz 


ter at ſeveral Times, and foꝛ that Purpoſe to enter 


into the ſaid Cloſe and ſpꝛead Nets, &c. 


That afterwaxds the faid Earl granted this Manoz 


to King Edward the ſi 


rth in Fee, after whoſe Death 


both the ſaid Panoz and Eloſe deſcended to Queen 
Mary as his Siſter and Heir, who married Philip King 
of Spain, and ſo they became ſeiſed thereof, &c. who by 


Letters Patents granted the ſaid Panoz to Thomas 


Lucy in Fee, with all Ways, Emoluments, Commodities 
and Hereditaments thereunto belonging, &c. in as full 
and ample Manner as any Perſon befoze had enjop⸗ 
ed the ſame. and ſo derives a Title to himſelf from the 


ſatd Thomas Lucy, and juffifies in his own Right, _ — 


4 
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other Defendants as his Servants, and by his Command 
fo: cntring into the ſaid Cloſe, and ſpzeading of his Nets, 
and caſting them into the Water foz the neceſſary catching 
of Fiſh, &. 
The Plaintiff by Pꝛoteſtation replies, that the Defendant 
was not ſeiſedin Fee of that one Acre covered with Mater. 
and that the Eaſement which he had pleaded was not a neceſ- 
ſary Eaſement fo2 catching of fich. and then demurred general- 
ly to the Plea, and the Defendants joined in Demurrer. 
Thoſe who argued fo: the Plaintitt inſiſted, that this Plea 
was not good, either as to the Matter oz Fozm of pleading. 
Firſt, Ag to the Matter; foz pzobably this Pzeſcription 
might have been good, it the Defendant had derived to him⸗ 
ſelf a Title from the Earl of Warwick; but he being ſeiſed 
of the Manoz, and the King of the Cloſe, and having grant- 
ed the Panoz to the King, the Eaſement by this means was 
extinguiſhed, becauſe tis inconliſtent foz one Perſon to 
have both a general and particular Pzoperty in the ſame 
Thing at the ſame Time, 

Many Caſes were cited to pzove that this Eaſement was 
deſtroped by Unity of Poſſeſſion. | 
As in Treſpaſs, where the Defendant juTified foz a Way 

belonging to his Youſe in D. to go to a Wood in C. 
The Plaintitt replied, that one N. in the Time of Kin 
Richard the firff, &c. was ſeiſed both of the Land thzou 
which the Defendant claimed the Way, and ltkewiſe of the 
Mood; aud tho' in 3 H. 6. 31. it was a Queſtion whether Tit. Chimin. 
this May was ertinguiſhed by Unity of Poſſeſſion ; pet vl. 13. 
Brook in abꝛidging of the Caſe, ſeems to be clear of Opi⸗ : 
nion that it was extinguithed. * 
So Unity of Polleſlion of a Dill and Water-courſe to p. 11. 
which a Way is appendant, and of that Land over which 1 Roll. Abt. 
the Way is, will extinguiſh the Way it ſelf. 935- 
So in the Caſe of Surry and Piggot, it was agreed that all 1 40. 
23 Mays are extinguiſhed by Unity of Poſſeſſion, but * 
hen the Ching is of necellity and effential to the Gant, Bent 188. 
in ſuch Cate, if there is once an Unity of Poſſeſſion, it wall 2 Sid. 39, 11 r. 
revive again; as if there is a Mater⸗courſe to a Pouſe Hob. 131. 
though the Gꝛound of another Perſon, that is of Neceſſity, 
and ſhall not be extinguiſhed by Unity of Poſſeſſion. 
This is an Eaſemeat in the Nature of a Way, and if a 
Way can be extinguiſhed, why not this? Eſpecially when 
tis not pleaded, that it was neceſſary foz catching of 
Fim ; 'tis only ſaid it was a ne Eaſement, 8&c. which 
is a very inſignificant Erpzeſſion, tis neither a Gzam- 
mar TUozd, oz a Moꝛd yi Art and Skill; it _ 
: 242 2 | 
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bave been. that they conſueverunt habere quandam viam 02 quod. 
dam privilegium ſive libertatem intrare, &c. And tho' tis an in- 
ſenſible Tioꝛd, it cannot be rejected as Surpluſage u 
the Statute of Demurrers, becaute tis the Giſt of the Act. 
on; but if that Sentence ſhould be rejected, then tis v6. 
fuerunt & conſueverunt clauſum intrare, which may be with 
Leave. 

Neither is it revived by the Gꝛant of all Ways, Emolumeng 
and Hereditaments, &c. to Thomas Lucy, Anceſto! of the Defen, 
dant, foꝛ the only (Wo2zd which may give any Colour to ſuch 
an Opinion, is the Mod Hereditaments, but that muſt be 
intended only of 1uch as were in being at the Time of the 
Gzant made. | 

To p2ove that it was revived by ſuch general Wozds the 
Caſe of Marſhal and Hunter was cited as an Authozity full 
to the Purpoſe, which was thus, viz. A Copyholder foz 
Life having Common, &c. purchaſed the Fee of his Copy. 
hold, which was granted to him by the Loꝛd cum pertinentiis, 
and it was reſolved, that by the Unity of Polſeſſion his 
Common was deſtroyed, and that it was not revived by 
theſe general Moꝛds cum pertinentiis. 

2) The ſecond Point was not much inſiſted on, which 
was, that the Plea was inſufficient, as to tie Manner of 

leading: koꝛ tis ſaid that the Earl of Warwick 3 Ed. 6. was 
eiſed in Fee of the Manoꝛ of Hampton, 8c. and of one Acre 
of Ground Parcel thereof covered with Mater, and then 
preſcribes that he and all thoſe, &c. uſed to have a neceſſary 
Eaſement, but doth not ſay tanquam ad manerium præd. ſpettan. 


and therefoze have not claimed it as an Eaſement belonging 
to the Panoz. 


Econtra. Thoſe who argued on the other Side a greed the 
Caſes befoze cited to be Law, viz. where any Matter of 
Intereſt oꝛ Charge is claimed upon Mens Eftates. as Rents, 
Commons, &c. ſuch are always extinguiſhed by Unity of 
Poſſeſſion, and never revived. 
But theſe Caſes do not come up to the Matter now in 
Nueſtion, becauſe there is a great Difference between Mat⸗ 
ters of Charge and Eaſement in all Cates, excepting oy that 
of a Way which is of Neceſſity ; and this is the very Diffe- 
rence made in all our Books. | 
Such were all the Caſes befoꝛe mentioned in the Behalf 
of the Plaintiff, and ſuch was the Reſolution in Surry and 
Piggot g Cafe where all the Authoꝛities are quoted, viz. it 
was an Action on the Caſe foz ſtopping of a Watcr-courſe 


which uſed to run from one Place to another, and _— 
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filled the Pond of the Plaintff with Mater koꝛ the neceſſary 
watring ct his Cattle; there the Mater was held to be a ne- 
ceflary Eaſement; and tho' there was an Unity of Poſſeſſion. 
pct koꝛ that Keaſon Judgment was given, that the Water: 
courſe was not ertincr. 
The Defendants in like Manner by pleading have wew⸗ 
ed this to be a neceſſary Eaſement, and the Plaintiff bath con- 
feſſed as much by his Demurrer, fo2 they have no way of 
catching Fiſh, but as ſet foꝛth in this Piea. 
(2.) But if this Eaſement was once extinguiſhed by Unity 
of Poſſeſſion, yet the Gꝛant of the King and Queen de novo 
to Thomas Lucy revives it; to tis granted to him tam am- 
plis modo & forma prout aliqua perſona quzcung; antetunc mane- 
num &c. habuit, which are relative Wozds, and give new 
As in Treſpaſs, the Defendant pleaded that B. was ſei⸗ 570. 
ſed of the Place where, Sc. in Fee, and that F. was ſeifed 
of a Houſe, and ſo pꝛeſcribed to have Common appurtenant 
in the Place where &c. and that F. made a Feoffment of 98 
Douſe to B. who made a Leaſe thereof to the Defendant 
with all Commons thereunto appertaining, oz occupied or 
uſed with the ſaid Youſe ; it was adjudged, that by the 
Unity of Poſſeſſion the Common was extinguiſhed, yet by 
both thoſe Wiozds a good Gꝛant was made of a new Common. Rep. 26. a. 
So where a Copyhold Beſſuage eſcheated to the Lo2d = Cro, 253. 
where the Copxholder had Common by Pꝛeſcription in ſix⸗ S 
ty Acres of the Demeſnes, and the Lozd granted all Com- „, 
mons to the ſaid Meſſuage belonging oz let with the ſame. 2 ana 161. 
Jt was adjudged, that by theſe Moꝛds the Gzantee Had a Hob. 131. 
Common in the ſatd ſixty Acres, tho' it was once deſtroyed 
by Unity of Poſſeſſion. 
As to the Objection, that the Moꝛds neceſſary Eaſement, 
are inſignificent, and neither Wozds of Art oz Skill, that 
map receive this Anſwer, viz. The Moꝛd Eaſment is known 
in the Law: tis defined in the Terms thereof, cis a Genus 
to ſeveral Species of Liberties which one Man may have in 
the Soil of another, without claiming anp Intereſt in the * 5 Rep. 52. 
Land it ſelf; tis uſed in * Gateward's Caſe, where it was 25 6 * 
held to be a good Cuſtom fo2 an Inhabitant of a certain — ; 
Pariſh to have a Cay over another Man's Ground. either 
to Church oz to the Market, becauſe tis an Eaſement * Hob. 131. 
and no P2ofit : Tis uſed alſo by my Lozd * Hobert, who 
makes a Difference between Intereſts and P2offts, &c. ſuch 
as Rents and Commons, &c. and Eaſements, ſuch as Lights, Air, 
&c. the laſt of which, tho' they may be deſtroyed o2 extin⸗ 


guiſhed 


— 


Dyer 72. 


1 Vent. 304. 
3 Mod. 47. 


the Judges objected, that there ought to be a Scire fac. tothe 
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guiched foz a Time by Unity of Poſſeſſion (foꝛ a Man may 
do what he pleaſeth with his own) yet if no Alteration is 
made thereof when tis in one Yand, upon the Dividing it 
again the Intereſt and Right to ſuch Eaſement doth reviye. 

My Lozd * Dyer uſeth this Wozd, where he tells us, that 
Leſlce fo: Lite oz Pears, oz Tenant at Will, oꝛ an Jnha. 
bitant of a Pariſh who is Tenant at Will, cannot pzeſcribe 
to a Common in their own Names, becauſe of the Mean. 
neſs of their Eſtates and Capacity, but they may pzefcrive 
to be exempted from Toll, oz to have a Way to Church over 
another Man s G:ound, becauſe ſuch are only Eaſement 

Cis a Moꝛd alſo uſed in pleading in almoſt all the Books 
of Entries, as in Co. Entr. 19. Robinſon's Entries 18 Winch. 
46. Vidian 6, 28. Hern. 74. and tis mentioned alſo in 2 Brown- 
low,Caſe 24. 


Curia. The Moꝛd Eaſement is known in Law, but here 
the Thing it ſelf is ſet fozth, viz. to catch Fiſh &c. and cer. 
tainly no Fnfance can be given of a Pzeſcription to ſuch 
a Liberty by ſuch a Wozd oz Name; therefoze the Defen- 
dants were direced to ſet the Pzeſcription right, and try the 


Merit of the Cauſe. 


Rex & Regina verſus Armſtrong. 


Motion being made to reverſe an Outlawzy in Trea- 
ſon, there being a Crit of Erroz bzought, and the 
aſſigned, viz. that it doth not r where the hu 
Kings were held, fo: tis at a Court tings, &c. omit- 
ting pro Civitate London. 
The Court inclining to reverſe it foz this Erroz, one of 


Loꝛds mediate and immediate befoze the Outlawꝛy ſhould 
be reverſed. 


To which it was anſwered, that it was not neceſſary in 
Treaſon, becauſe the Fozfeitures do not belong to them, but 
to the King « whereupon the Outlawꝛr was reverſed. 


Anonymus. 


— 
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Anonymus. 


Motion was made koꝛ a Pꝛohibition to the Eccleſiaſtical 1 Vent. 352 
Court of London, foꝛ calling of a Woman Whoze, upon bow. 131. 
a Suggeſtion 3 the Moꝛds were actionable there by Cu⸗ 

of the Place. : 
— L.. gurt would not grant a P2ohibition without Farcl 29. 
Oath made, that if any ſuch Wozds were ſpoken, it was in 
London and not elſewhere. 


Ruſh verſus Tory. 


N a Judgment upon a mutuatus, the Bill appeared to be 
| filed on a certain Day, viz. Memorand. quod die Veneris, &c. 
which Day happened to be befoze the Debt became due. 

This was aſligned foz Erroz upon a Clric of Erro: 
bzought to reverſe this Judgment; and now the Court was ; Mod. 286. 
moved in Behalf of the Plaintiff to make the Memorand. 


of another Day, ſo that it might agree with the Judg- 
ment; but it was denied. | 


Jones verſus Comitem Bath. 


A Trial at Bar was appointed in this Cauſe on Wed- 

, neſday the 12th of November ; and the Day befoze the 

Trial the Plaintiff moved to put it off, becauſe he want- 

CG Wortor thereupon the next Day 
ou e on, 

the Attozney refuſed to bzing in the Crit, it being only 

a Contrivance of him to pzevent a Nonſuit. 

But the Court ozdered the Roll to be bzought in, that 
they might take Notice there was ſuch a Writ ; and the 
Counſel of the Defendant infozmed that my Lozd 
Chief Juſtice Hale had committed an Attozney foz the like 
P2actice, which was likewiſe done now. 
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1 Mod. 82. 


2 Roll. Abr. 
113, 218 
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that Baskervill reſigned, and that after the Nomination of 
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Rex & Regina verſus St. ohms College in Oxon. 


Pon an Alias Mandamus to admit Mz. King to the place 
of a Scholar in the College being nominated there, 
unto by the Mayoz. Sc. of Briſtol, to whom the Right of 
Nomination pro bac vice pleno jure did appertain, upon 
the Reſignation of one Baskervile. | 
The Subſtance of the Keturn was, viz. That the College 
was founded. by Sir Thomas White; that the Biſhop of 
Winton foz the Time being, was the Local Uiſitoz thereof 


Mz. King by the Payoz, 8c. of Briſtol, the Pzeſident of the 
ſaid Coliege and ten Senioꝛ Fellows thereof aſſembled to 
conſider of his Mualifications, and foz that it was their 
Optnton upon P2oof of ſeveral Facts, inconſiſtent with 
Manners, and committed by :. King, he was by them re. 
fuſed as incapable of the Scholarthip, and therefoze they 
admitted another. 
625 was argued in his Behalf, that there was nothing in 
$ Return to Hinder this Court from granting farther 
P2oceſs to compel the College to admit M:. King, becauſe 
the Reaſon of their Kefuſal was not poſitive but general; 
and therefoze tis impoſible to try the Falchood of it in a col- 
lateral Action, becauſe there is no Fact returned. 
In ſome Caſes a general Return hath been held ſufficient, 
bur then it was fo2ztiffed by ſomeehing of Credit, as the 
Return in Daniel Apleford's Caſe viz. that he was conbiced 
of enormous Crimes, and nothing in particular ſet fozth z 
but becauſe the Aiſitoꝛ Had giben Sentence, therefoze a 
Mandamus was denied, which would not Have been if the 
Mandamus had been p2ay'd befoze Sentence. 

So if the Digh Commiſſſon-Court by Uirtue of their 
Letters Patents had depzived a Minitter foz divers Con- 
tempts to His D:dinary, not chewing any in particular ; 
this nath been held good, becauſe befoze the Statute of 
1 Eliz. c. 1. which firft gave them Authozity, the King might 
grant Commiſſions tv Perſons to pzoceed — to the 
Eccleũaſtical Law, and they having pꝛoceeded againſt a Spi⸗ 


ritual Perſon, and by an Eccleſiaſtical Cenſure, tho not ac 
coꝛding to the Statute, the Court will give Credit to their 


Che 


Sentence without ſhewing a particular Cauſe. 
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The Kctozn is, that having refuſed M2. King they did 
chooſe another. and bekoꝛe the firſt TUrit of Mandamus came 
to them, they did admit the Perſon ſo choſen; but it M2. 
king was refuſed without Cauſe, then they had no Power 
cithcr to chooſe oꝛ admit another. 3 

That that part of the Reto:n which concerns the local 
Aaiſitoz is very immaterſal, viz. That if 2. King hath a 
carong done him he may appeal to the Uilito?, and th 
koꝛe — Court would not interpoſe, untill his Dent? 
is 4 | : TIE 97 

Kar chr probably the Kighe thin rhe Jeers 

diction of the Uiſitoz, yet this Couvt may comperan ade 

tance to entitle the Perſon to a Right, foz till then he hath 

none, Uh therefoze it cannot be reaſonable to ſend him to 
02. 

ut he hath no Jurisdiction in this Caſe fo: two Reaſons. 


(1.) Becauſe he is only a pzivate Judge appointed by the 
Founder, oz the Law, to determine Offences againtt the 
Laus of the College oz Place where he is Uiſito:, ſo that his 
Pe wer extends only over Collegiate Perſons and Things; 
but Mz. King is not of the College befoze Admittance. 

(2.) Dis Power is alſo to determine Rights upon the 
Statutes of the College, but not upon G:zants, which muſt 
be tried at the Common Law; andthe Mueſtion here ariſes 
upon the Gꝛant of the Founder to the City of Briſtol. 


Ak there is any Cauſe oz Truth in this Ketozn, the Col- 
lege may turn him out after he is admitted, foz the very 
ſame Reaſons they now refuſe to admit him; if he is 


not to be admitted at al Right of City of 
Briſtol is wholly A, — * 


'Tis as reaſonable that this Court would grant a Man- 
damus to the College to admit Perſons, as to grant ſuch 
Writs to Cozpozations, oz to a particular Company to 
make a Man free thereof, oz to the Oꝛdinary to compel 
him to grant Adminiſtration to the next of Kin; foz where 
the Cates are alike, the Remedies ſhould alſo concur. Ad- 


nee 


Bbb Rex 


theres 


map be within the Jartr 
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Rex & Regina verſus Lawrence. 


eee 


D E 


Term. Sanct. Hill. 


Anno 6 W. III. Regis in B. R. 1694. 


Cradock werſus Radford. 


Term to be revived by Scire fac. againſt the Heir 
and Tertenants, it wa$quod przd. Thomas recuperet, 
inftead of pred. Arthurus; it was pꝛaped that the 
Roll might be bzought into Court and amended, becauſe it 
was only the Fault of the Clerk. 

The line Amendment was in the Common Pleas, Mich. Cid. Eliz 
23 Eliz. where the Judgment was quod idem Johannes fit in 299, 864, 
miſericordia inſtead of Thomas. | | 609. contra 

So where the Judgment was, quod præd. Georgius capiatur, Roll Abr. 
it ould have been Elias; foz where the Parties are named Cr. Car 
right in the Recoꝛd, and the Name of one of them miſplaced 594 
oꝛ miſtaken fo: the other, tis reaſonable, that the Recoꝛd 
ſhould be amended to entitle the Platntiff to an honeſt Debt. | 

Jt hath been ruled to be amended in a much fronger ; ©... 632. 
Caſe, viz. the Miſpziſion of the Clerk hath been in the Pam. 258. 
very Point of the Judgment, as in E jectment the Plaintiff Roll Abr. 
had a Uerdict foz a MWeſſuage, 10 Acres of Meadow, and 13 162. 
of Paſture ; now there was no Land in the Uerdict, and leſs 


Bbba Meadow 


Ne a Judgment of 20 Pears ftanding came this 
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8 H. 6. Meadow and Paſture than in the Judgment, yet it 
cap. 12. was amended upon the Statute, foꝛ the Uerdict is to 
guide the Judgment, and ſo it ought to have been en⸗ 


Cro. 


tred accoꝛding ip. 


But on the other Side this was oppoſed 3 foꝛ that it 
was not amendable, being an Erroz in Judgment. 
which muſt be imputed the Act of the Court, and not 
of the Clerk; as, where a Capiatur is entred inſtead of 


Miſericordia, 92 


m eſt 


per curiam, inſtead of 


conſideratum eſti; foz theſe are erroneous in Point of 


Eliz 6cg. Law, and the very ſame Caſe with this was held not 


Ebor. i, 


100 I. per juratores a 


fel. and 5 1. 


to be amendable in Eaſter Term, 40 Elizabethz. 
So where the Judament was, quod querens 


pro miſ. per jurat. hic de 


incremento adjudicat. when it ſhould have been per Curiam; 
it was not amended, becauſe it was the Fault of the 
Court in the Judgment it ſelf. 88 

But upon the Reaſon of the Authoꝛities cited foꝛ 
the Amendment, the Court rul'd this ould be a⸗ 
mended, which was done accozdingly. 


Curry verſus Stephenſon. 


Hill. 1693. Rot. 37. 


Emorandum dic 
Martis prox. poſt Oc- 
tab. Sancti Hillarii iſto eodem 
Termino coram Domino Rege 
& Dna. Regina apud Weltm. 
veniunt Willielmus Curry & 
Anna uxor ejus Adminiſtra- 
trix omnium & ſingulor. bono- 
rum & catallorum jur. & cre- 
ditornm quæ fuer. Chriſto- 
feri Jacklon defunct. tem- 
pore mortis ſuæ qui obiit in- 
teſtat. per Willielmum Black- 
aller Attorn. ſuum & protu- 


lerunt hic in Curia digorum 
Dai. Regis & Dominz Reginæ 
tunc ibidem quandam billam 


ſnam verſus Johannem Ste- 
phenſon in Cuſtod. Mar. 
&c. de placito tranſgr. ſuper 
caſum & ſunt pleg. de pro. 
ſcilicet Johannes Doe & Ri- 
chardus Roe quz quidem Bil- 

la ſequitor in hæc verba il 

Ebor. ſſ. Willielmus Curry & 

Anna uxor ejus Adminiſtratrix Indebi- 
omnium & ſingulorum bo- tatus A- 
norum & catallorum jur. & 2 
creditorum quæ fuere Chri- ey dw to 
ſtoferi Jackſon defunct. tem- the Plain- 
pore mortis ſuæ qui obiit in- — 
teſtat. queruntur de Joban- ,,; 
ne Stephenſon in Cuſtod. 


Mar. Mareſch. Dni. Regis & 


Dominæ 


ef the 
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Dominæ Reginæ coram ipſis 
Rege & Regina exiſten. pro 
eo videlicet quod cum pd. Jo- 
hannes primo die Auguſti An- 
no Regni Dni. Williel. & Do- 
minæ Mariæ nunc Regis & Re- 
ginæ Angliæ &c. quarto apud 
Beedall in Com' præd. indebi- 
tat. fuiſſet eiſdem Willielmo & 
Annæ ut Adminiſtratrici bono- 
rum & catallorum præfat. Chri- 


2 Ue nz ut Adminiſtratricis bonord 
of the & catallorum dicti Chriſtoferi 
F _ ante tempus ill. habit. & re- 
ufa, cept. & ſic indebitat. exiſten. 
zo J. S. præd. Johannes in conſiderati- 
had and one inde ſuper ſe aſſumpſit & 
received: eiſdem Willielmo & Annæ ad- 
tunc & ibidem fideliter promi - 
fit quod ipſe idem Johannes 
præd. 25 l. præfat. Willielmo 
& Annæ cum inde poſtea re- 
quiſit. eſſet bene & fideliter ſol- 
vere & contentare vellet 
tamen Johan. promi ſſion. & aſ- 
ſumption. ſuas præd' in forma 
præd. fact. minime curans ſed 
machinan. & fraudulenter in- 
tendens ipſos Willielmum & 
Annam in hac parte callide & 
ſ ence th * & * 
i. Præd. 25 l. ſeu aliquem in 
— 4 denarium prafat. Willielmo 8c 
commic- Annæ (cui quidem Annz ad- 
ted 008% miniſtratioomnium & ſingulo- 


Plaintiffs. TUM bonorum & catallorum 


jur. & creditorum quæ fuerunt 
przd.Chriſtoferi tempore mor- 


tropolitan. 


tis ſuæ per Richardum Sterne 
Artium magiſtrum ſcaccar. re- 
verendiſſimi in Chriſto Patris 
& Domini Johannis Provi - 
dentia Divina Eborum Archi- 
epiſcopi Angliæ Primat. & Me- 
legitime fulcit. 
cui commiſſio adminiſtration. 
ill. in hac parte de jure preti- 
nuĩt 29 die julii Anno quarto 
ſupradicto apud Beedall præd. 
in Com. prædict. debito mo- 
do commiſſa fuit) licet ſæpius 
requiſit. non ſolvit nec eis pro 
eiſdem aliqualiter contentavit 
ſed ill. eis hucuſq; ſolvere om- 
nino recuſavit & adhuc rccuſat 
unde przd. Willielmus & An- 
nadicunt quad deteriorat.ſunt 
& dampnum habent ad valenc' 
40. I. & inde producunt ſectã Profe- 
Sec. & profer. hic in Curia Ant in 
iidem Willielmus & Anna lite- ters, 
ras Adminiſtrator. præd. quz admini- 
commi ſſion Adminiſtrationis ſtrato- 
præd' eidem Annz in forma 
pred. teſtantur, &c. 

Et przd. Johannes Stephen- Tbe De- 
ſon perNicholanmHarding At- nd 
torn. ſuum venit & defend. vim ——_ 
& injur. quando &c. Et dicit Cauſi 
quod præd. Willielmus & An- actionis 
na Action. ſuam præd. inde von ac- 
verſus eum habere ſeu manute- fr 
nere non debent quia dicit annos & 
quod billa ipſorum Willielmi 91 dies 
& Annz primo exhibita fuit cri. 
23 die Januarii Anno Regni bit. ville. 
Domini & Dominz Willielmi 
& Mariznunc Regis & Reginz 
Angliz &c. quinto & non an- 

. tea 
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tea quodqʒ cauſa actionis præd. 
in narratione przd'mentionat” 
non accrevit præfat. Willielmo 
dc Annæ ad aliquod tempus in- 
fra ſex Annos & nonaginta un' 
dies prox. ante diem exhibitio- 
nis billæ præfat. Villielmi & 
Annæ modo & forma prout 
iidem Willielmus & Anna ſu- 
perius inde verſus eum que- 
runtur & hoc parat. eſt verifi- 
care unde petit judicium fi 
præd. Willielmus & Anna acti- 
onem ſuam præd. inde verſus 
eum habere ſeu manutenere de- 
beant &c. 


Et przd. Willielmus & An- 
na dicunt quod ĩpſi per aliqua 
præd. Johannem ſuperius 


dicunt quod przd.Chriſtoferus 
Jackſon in narratione pred. ſu- 
perius nominat. apud Beedall 
przd. primo die Aprilis Anno 


Regnt Domini Jacobi Secundi 
nuper Regis Angliz, &c. ſe- 
cundo obiĩt inteſtat. quodq;ad- 
miniſtratio bonorum & catal- 
lorum Jurium & creditorum 
quz fuerunt prædicti Chriſto- 
pheri tempore mortis ſuæ non 
fuit commiſſa alicui ꝑſonæ cui- 
cunq; uſq; præd. 29 diem Julii 
Anno Regni dictorum Domini 
Regis & Dominz Reginz nunc 
quart. ſuprad. quo die admini- 
ſtratio omnium & ſingulorum 
bonorum & catal. Jurium & 
creditor. quz fuer. przd. Chri- 


mentionat. 


ſtopheri tempore mortis ſuæ 
per præfat. Richardum Sterne 
Artium Magiſtram Scaccar. 
Reverendiſſimi in Chriſto pa- 
tris Domini Domini Johan- 
nis Providentia Divina Ebo- 
rum Archiepiſcopi Angliz Pri- 
mat. & Metropolitan. legitime 
fulcit. cui commiſho Admini- 
ſtrationis ill in hac parte de jure 
ptin. apud Beedall præd. eidem 
Annz tunc & adhuc uxor.ipſius 
Willielmi Curry primo com- 
miſſa fair & fic idem Will us 
& Anna dicunt quod cauſa ac- 
tionis pd' in narratione prxd” 
nat. primo accrevit eiſd. 
Willo'&Annz infra ſex Annos 
prox. ante diem exhibitionis 
Billz ipſorum Willielmi & 
Annz præd. ſcilicet præd' vi- 
ceſimo nono die Julii Anno 
ö ſupradicto apud Bee- 
all præd. & hoc pet. quod in- 
quiratur per patr ĩam. 


Et prædict. Johannes Ste- 
phenſon dic quod placitum 
przd. per ipſos Willielmum & 
Annam modo & forma præd. 
ſuperius replicando placitat. 
materiaq; in eodem content. 
minus ſuffic. in lege exiſtunt ad 
ipſos Willum & Annam ad 
action. ſuam præd. inde verſus 
ipſum Johannem habend. ma- 
nutenend. ad quod idem Jo- 
hannes neceſſe non habet ne- 
que per legem terre tene- 
tur aliquo modo reſpondere, 
Et hoc parat. eſt verificare unde 
pro defectu ſufficien, replicati- 
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on.in hacparte idem Johannes 
ut prius pet. Judicium & quod 
præd. Willielmus & Anna ab 
actione ſua præd' inde verſus 
ipſum Johannem habend. prz- 
cludantur &c. & pro cauſis 
morationis in lege ſuper placi- 
to illo idem Johaunes ſecun- 
dum formam Statut. in hujuſ- 
modi caſu nuper edit. & pro- 
vil. oſtendit & Cor. hic de- 
monſtrat has cauſas ſubſequen 
viz. eo quod placitum ill. ſu- 
periusreplicando placitat. non 
manutenet narration. przd' ſed 
recedit ab eadem & eſt a 
mentativum incertum duplex 
in ſe repugnans & caret forma 
&c. 


Et præd. Wilſieimus & Anna 
dicunt quod placitum prædict. 
per ipſos Willielmum & An- 
nam modo & 8 przd” ſu- 
perius replicando placitat. ma- 

iag; in codem — bon. 
& ſutficien. in lege exiſtunt ad 
ipſos Willielmum & Annam ad 
action. ſuam præd' inde ver- 
ſus ipſum Johannem habend. 


manutenend.quod quidem pla- 
citum 1 in mo 


content. ipſi Johannes 
& Anna parat. ſunt verificare 
& probare Car. &c. Et 
_ quia præd' Johannes ad placi- 
tum ill. non reſpondet nec 
iP hucuſqʒ aliqualit. dedic. i 
fi —_— rang ag - & 42 
pet. judicium & dampna ſua 
occone præmiſſ. præd. ſibi ad- 
judicari &c. ſed quia Cur. dic - 


tor. Domini Regis & Dominæ 
Reginæ nunc hic de judicio 
ſuo de & ſuper premiflis red- 
dend. nondum adviſatur dies 
inde dat. eſt partibus przd. co- 
ram Duo Rege & Dna Regina 
apud Weſtm. uſq; diem Mer- 
cur* prox” poſt Quinden'” Paſch 
de judicio ſuo de & ſuper præ- 
miſf ill. audiend. eo quod Cur 
diQor' Dni' Regis & Dnz' Re- 


ginz nunc hic inde nondum&c. 
Et fic Continuat. uſque diem ia: 


2 


Martis prox. poſt Tres Mich.) ace. 


Ad „ 1 _y Domi- 
no Rege & Regina a 

Weltm. ven. * 
Attorn. ſuos præd' ſed quia 
Cur' dior Dni, Regis & 
minz Reginz nunc de Judicio 
ſao de & ſuper 
dend' nondum adviſatur dies 
inde dat eſt partib' przd'coram 
Dno. Rege & Dua Regina apud 
Weſtm.uſq,diemMetcur.prox' 


poſt Oct. Hill. ante quem diem Death 
ditta Dna. Varia Regina diem ite Wers 


ſuum clauſit extremum Ad 
quem diem coram Domino 
Rege Willielmo Tertio apud 
Weſtm. ven. partes oe per 
Attorn. ſaos præd. ſuper quo 
vil. & per Cur. dicti Bar Re- 
gis nunc hic plenivs intel lectis 
omnibus. & ſingulis præmiſſ. 
maturaqʒ de liberation. ſuperin - 
de habica videtur Cur.dicti Do- 


p- mini Regis nunc hie quod pla- 


citum præd per ipſos Williel- 
mum & Anni ux. ejus ſupe- 
rius modo & forma prædꝰ ſupe- 
rius replicando placitat. RG 

| tia 4 


præmiſſis red- 


- 


4 


A... 


ich. 6 W. & M. in B. R. 1694. us 


J.. 


ment for 
the Plain- 
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riag; in eodem content. minus eſt quod præd. Willielmus & 


ſufbicien. in lege exiſt. ad ipſos Anna Nichil capiant per billi 
Willielmum & Anni ad acti- ſuam præd' ſed pro falſo Clam' 
onem ſuam præd. inde verſus ſuo ſint inde in Mia & c. Et 
ipſum Johannem habend. ma- præd. Johannes eat inde fine 
nutenend. Ideo Conſideratum die &c. 


Curry & Ux. verſus Stephenſon. 


DE Plaintiff William Cu 
Adminiſtratrix of one 


T 


clared, that the Defendant was indebted to them in 
the Dum of 251. oz ſo much Money received by 
him fo2 the Ate of the ſaid Ann, as Adminiſtratrix, 
c. and being ſo indebted, pꝛomiſed to pay it, &c. 


The Defendant pleaded, Quod cauſa Actionis non ac- 


crevit infra ſex Annos prox. ante exhibitionem Billz. 


nted prout in the Declaration, ſo that the Cauſe of 
ion did ariſe within ſix Pears, &c. and concludes to 
the Country, and upon a Demurrer to the Replica- 
tion, and Joinder inDemurrer, Judgment was given 
to: the Defendant. | 

Becauſe the Plaintiffs ſhould have averred their 
Replication, and not have made that Concluſion, foz 


by on means the Defendant had no Oppoztunity 


niwer it. 
wa was alto objected that the Plaintiffs had not 
was pot in the Micr of che Wan, but of bis Cate os 
n of the Ban, site as 
Adminiſtratrix. | 
But to that ft was anſwered, that the P2ecedents 
and Authozittes were otherwiſe, koz in Hillary Term, 
3 Willielwi, an Adminiſtzato: bzought an Action a⸗ 
gainft an Exectuto?, and declared in an ladebitatus aſ- 
ſumpſic foz fo much Boney by the Teſtato2 foz the Aſe 
of the Plafntiff. ut adminiſtrator, had and received, and 


—_— was affirmed upon a (Urit of Erroz in this 


3 Rex 


and Ann his Wife as 
on bought an Action 
on the Caſe againft the Defendant, in which they de⸗ 


— 


Nil cap. 
r 
billam. 


The Plaintiff replied, That Admintſtration was 


— 


— 
* 
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Lamb werſus Mills. 


Trin. 6 Willielmi, Rot. 560. 


-T" Keſpaſs foz taking of a Mare, &c. 33 
The Defendant as to the Fozce, &c. pleaded not 
guilty, and as to the reſt he juſtified, viz. That befoze the 
Treſpaſs, 8&c. Sir John Smith wag ſetzed in Fee of the Ma⸗ 
noꝛ of Bedminſter in the County of Somerſet, &c. and that he 
and all thoſe whoſe Eftate he had in the ſaid Panoz, ſemper 
habuerunt Curiam legalem, held foz the frame Manoꝛ twice in 
a Pear, to which Court ſuch Petſons who were Tenants of 
— alſo who ha Right of C here 

That ſuch alſo who had a N ommon t the 
Steward did uſually appoint. to be of the Jury. 

That By-Laws were accuſtomed to be made there, and 
that all ſuch Perſons who have Common, 8c. did obey thoſe 


Laws, oz pay a Fozfeiture of a reaſonable Sum to be tm- 
poſed on them, &c. 


That at a Court of the Loꝛd of the taid Panoz held there 


upon reaſonable Warning, a Jury was ſwozn, and a Lam 
made, That every Perſon who had Common there Gould 
pay 40 s. foꝛ Depaſturing his Cattle, where any Coꝛn was 
ſtanding oꝛ growing within the Panoz. - | 
That the Plaintiff Held 40 Acres of Land of the ſaid 
Manoꝛz and ſo he had Right of Common there. 
. —1 a "_ —_ Ther he in oe Mano: was 
e oꝛn, an laintiff permitted 
Sheep to depaſture in the ſaid Cozn. 1 x 
That this Offence was pꝛeſented at the next Court, 8c. 
and that the Defendant Ballivus Dorhini Manerii præd. did take 
the ſaid Mare foz the Foꝛteiture, &&. | 


er to this Plea ſeveral Objections were 


_ Upon a Demurrer 
N be a lawful Court to which the Te- 
nants uſed to reſort; if it had been Curia legalis generally, it 


(1.) That there cannot 
might Have been good; 

But this Objection was not much inlifked on. it bei 
bery immaterial, and only mentioned. —_ 1 
Ccc | (3.) The 
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(2) The Juſtification was by Uirtue of an Authozity 
which the Defendant had not ſuFiciencly ſet foꝛth; fo2 tis 
tanquam Ballivus Domini, &c. which is very uncertain, fo2 ye 

map be his Bailiff of another Panoz : De would habe ſet 
* Raſt. Fot. fozth a © Pzecept and Mandate directed to him, and that he 


5-b. 606. tanquam Ballivus Domini Manerii ſui pd. did take the Dare, &c. 


L Pre- 
Ee er. contra. But on the other Side it was ſaid that the pe, 
666. kendant need not ew any Authozity ; as where a Cenant 
tn Antient Demeſne of the Giliage of Laſtoff pꝛeſcribed to 
be exempted from Colli thzoughout the Realm, and bought 
1 Leon. 231. ant Arien againſt one foz taking of his Goods at Yarmonth, 
Cro. Eliz who jufiified that it was an antient Town. &c. and 
. bed to Have Toll of the Tenants of Laſtoff, and tbews fo; 
what, and the Sum demanded, which being refuſed to de 
paid. he diftrained;z and it being objected in that Caſe, that 
the Defendant had not ſet fozth any Authozity in himſelf 
to demand the Toll, and the Caking of it being againf 
Common Right, he ought fo2 that Reaſon to ſhew an ex, 
— Power ; but notwithſtanding this Objection the De. 
nt had Judgment. | R 


Caria. There is a great Difference between the 
of Toll and the Diftraining foꝛ a Penalty incurred as a 
Fozfeiture upon the Bzeach of a By-Law, becauſe in the la- 
ter Caſe tis the Pzeſentment of the Jury which makes the 


4 Bow in pleading and tis not fuficient to ſay that 


atum, &c. | 
. In Treſpaſs the Defendant juftfled the taking per mis 
[<7.25 datum of the Shert#, and this was yell woe - n 
Caſe of Matthews and Curry, Mich. 1 Willielmi in this Court 


whereupon Judgment in this Eale was given fo the 


Roop werſus Scritch. 


15 an Action of Treſpaſs feveral Treſpaſſes were ſet fozth. 
and the Defendant was found not guilty as to all but 


one, which was pedibus ambulando, and the Damages 5 % 
This 


and no moze. 
2 
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Chis Cauſe began oziginally in an inferio2 Court, and Farell. 129. 
was removed hither; and the Court allowed knit Eofts, tho 
the Pamages were ſo mall: quod 


_ 


Rex & Regina verſus Buggs. 


I. 25 ÞE Pefendant was indicted befoze the Jufices of Peace 
in their Seſſions, upon the Statute of 2 & 3 of Philip 
cap. «1. hy being a worker. and not 1 

in yh Bo020ough 02 Cont ore, an and 
in his Pouſe maze — * ne Woollet Lov, 


p2els Þ them by there 
and here being no ſuch Auro atlowed $ Ut, 
Fndicttmenc was tos that . — d. * , the 


Roberts verſus C Cook, 


Ejectment was 5 bjoughe in the 
1 toꝛ che 


40 the Beten ban in Taba 120 
in B B. K againf 
nington mobed, 


in the * Ht 
but Ak. bad no Cos, and and 


2 Sit ane Win 


* Plaintiff, * 
71 Shs ns f be 


another Action —_ 
becauſe it as a Uerxation 15 
Kiffin verſus Willis & Evans. 
er was boug Defendants 


a Not $1 
orher . a 
bim. 


7 70 a IN agatnfk . 


e . and had 


W 


e cc 2 | Sit 
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Sir William Williams moved fo: N againſt the 
other Defendant who was found guilty ; but it was denied, 
becauſe the Trover being joint, a Releaſe of all Actions 
diſcharged both. Vide the Preface to Hobart's Reports in Cook 


verſus Jennour. 


Tippin verſus Colon. 


Vent. ſe of Lucretia Ti a 
a ele. 1 r l Purpoſe, che — wan 


— 150, 


2 


. * 8 
. 
Speed. 


then the Fine which helevied afterwards, is no Bar to them. 


That Edward Coſon being ſeized in Fee | of the Lands in 


Duetion, did in the Pear 1656. in Conſideration of a Bar. 
riage then intended to be had between Him and Frances Try, 
and of 1000 l. 1 &c. make a Feoltment in Fee to the 
Ate of himſelf and his Heirs, until the ſaid Darriage 
ſhould take Citect, and afterwards to Frances hig $ intended 
Mite foz Life, then to Truſtees and their Heirs during 

of Edward, to ſupp oꝛt conti 
firff, ſecond, &c. ind ſo to 


_ other Mitte; 
the 


of 
to : 
9 which ee . was a Covenant to levy a Fine, 


ch was levied accozdingly to the ſaid Truttees to 
Ades afozeſatd. a rr 2 


The Marriage took Effect, and Edward had Aue 
1 an only Daughter named — 000 by the 


ried George Tippin whom te Cive Lacretia Tipin 
the now Leſſer of the Plaintile, onthe _ 


dying in the Life-time of Edward Coſon her Fa⸗ 


ther, he levied another Fine, and made a new Settlement 


of the Lands, viz. to himſelf foz Life, then to his Mitte fo: 
—— to the Defendant and his DPeirs with COar- 
The Nueftion was, what Eftate was veſted in Edward 
by the firſt Settlement. that is, Whether the Heirs of his 
Body wall take by Purchaſe oz by Deſcent 2 Foz if by Purchaſe, 


Jt was argued fo: the Plainiiff, that muſt take by 
Purchaſe, becauſe where 12 Anceſtoz has —1 Etate fo: Life, 


as tn this Caſe he hath not, thoſe cannot be Moꝛds of Li- 
mitation. 


That Edward had no Eftate fo: Life pzecedent to theſe | 
Uoꝛds. ik he had, it muſk be either. 


3 (1.) By 
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(1.) By erpzeſs Limitation, 
(2.) Oz by Operation of Law. 


Cis not by expzeſs Limitation, fo: the Eftate which is 
limited to him, is gone by the Marriage, and then tis im⸗ 
mediately in the Wife, and he is not ſo much as named 
again but in the L{mitation where the Inheritance upon 
Failure of having Jflue-male, is fixed in the Heirs of nis Body. 
Neither can any Eſtate ariſe to him foz Life in Right of 
his Wife by Operation of Law, but only ex poſt facto, viz. 
after the Death of His Wife. | 


Object. The only Authozity which looks to the contrary, 2 Cro. 321. 
is the Caſe of Fenwick and Mitford, which was a ſpecial Cer, Moor Gale 
din in Ejectment upon a Leaſe made by Anthony Mitford, It aa b 
who being ſeiſed in Fee, conveyed the Lands to the Uſe of Pyer 53 b. 
Jaſper his eldeſt Son and his Wie, and to the Heirs males of 
che Body of the ſald Jaſper, nder to his own right Heirs. 

Jaſper had Yaye Mary only, and died ; now tho' Anthony had 
no particular Effate, yet the Kemainder limited to his right 
Heirs, was in him as his ancient Reverſion, and was never 
out of Him, but it did not veſt in his right Heirs ag a Re- 
mainder. by May of Purchaſe, becauſe the Law created an 
Uſe in him during his Life (tho He Had departed with the 
whole Fee) till the Future Uſe would ariſe ; and where-ever 
the Anteſtoꝛ takes àn Eftate oz Life, be it how it will, ei⸗ 
ther by erpzeſs Limitation oz Operation of Law as in that 
Caſe, and then follows a Limitation to his right Heirs, they 
wall not take by Purchaſe, but by Deſcent. 


Anſw. But the Caſes are not parallel, o2 guided by the 
ſame Reaſon, fo: the Eſtate ng from Anthony Mitford, 
fo much of the Uſe as was not limited was in him as a 
Reverſion, which was the very Reaſon of that Judgment; 
but here Edward hath erpzefly limited all the Etate. to 
Truſtees during his own Life, and the Rematuder being 
afterwards limited to the Heirs of his Body, that muſt be a 
_ — Eſtate, and conſequently the Heirs mult take 
E. : | "ow 

'Tis true, a Man cannot make His own right Heirs Pur- 
chaſers by the Name of Heirs, either in a Convepance by 
Way of Uſe, oz by His lat Will, but he may make them 
ſo when an Eftate Tatl is given, becauſe that is a new 
created Eſtate different from what the Law makes. 


As 


1 
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x Rep. 5 b. As it a Feoffinent in Fee be made to the Uſe of the Feoffo 
Shelley's fo: 11. to the QAſe of his Heirs, and of the Heirs — 
Caſe. of their Bodies. The Mod Heirs here is a Wozd of Pur⸗ 
chaſe ; foz it it mould not, then the Wozds which follow, 
_ viz. the Heirs males of their Bodies, would be void. 

1 Mod. 226, There is a Reſolution in Southcott and Stowell's Cate. 
237- which ſeems to the contrary, viz. Thomas had Yue two 
— Sir Popham his eldeſt Son, William his youngeft 
on. 
Upon the Marriage of his eldeſt Son he covenanted to 

ſtand ſeized to the iſe of his ſaid Son, and of the Hei 
males of his Body; and foz Want of ſuch Jue, to the 


Deirs males of the Body of the Father, Remainder to hig 


own right Heirs. 


Sir Popham had JJue Edward, and four Daughters. 

Thomas the Father died, and Edward the Gzandſon died 
without Aue. 
t was argued in that Caſe, That if Thomas had any 
Eſtate it mut be a Fee-ſimple, upon Suppoſitton that the 
old Ale remained in him, and that William who was the 
Heir male of the Family, ould not take by Deſcent, be. 
cauſe his Father had no Eſtate foz Life to ſuppzt the Re. 
mainder limited to the Heirs males of his Body, and therefoze 
it ought to go to the Daughters who were the Heirs general. 


But it was adjudged, that William their Uncle ould 


take by Deſcent ag Heir male of the Body of Thomas who had 


an CEllate foz Life (as theyhe[d) by Amplicacion, and ſo the 
Tail was exeiuted in him. : 

The line Reſolution. was in Michael Mitford's Caſe ; he 
had Jflue, Robert by a firſt Venter. pe. 
Afterwards he married a ſecond Mitte named Jane : By 
her he had Jilue, Ralph, who had JCue Robert. Michael 
upon his ſecond Marriage covenants to ſtand ſeifed to the 


Uſe of his Heirs males to be begotten on the Body of Jane, 
Reverſion to his own right Heirs. — 


a 


I Mod. 121, 
159. 


1 At was held that Michacl had an Eſtate foz Life by Jm- 
plication, and the Tail likewiſe executed in him. 

| But neither of theſe Caſes come up to the Point now in 

Queſtion, but differ very much; becauſe here the Fee-fim- 

was abſolutely veſted in the Truffees during the Lite of 


ward; ſo that he could not have an Ettate foz Life either 
by Implication, oz by Operation of Law. 


3 (2.) A 
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(2.) A ſecond Point was made viz. Jf it ould be adjudg- 
ed that they take by Purchaſe, then whether a collateral 
Marranty will not bar the Plaintiff, who is an Inkant: 

But this was not much inliſted on, fo2 it was generally 
agreed, that the Warranty could not have any Effect, be- 
cauſe it was in the Caſe of an Jnfant, and that if e had 
been of full Age, it would not have pzevailed, becauſe theſe 
collateral Warranties are not much favoured fn Law. 


Econtra. Thoſe who argued fo2 the Defendant made theſe 
Points: 


(1.) Jf no Eſtate foz Life was limited to him, 
yet ſuch an Eſtate he had by Way ——— tice, 
(2.) And that the lat Limitation to him and his Heirs 


will make ſuch an Eftate, 


as to this Matter it was ſaid, that if Edward had an 
Eftate fo: Life, by May of reſulting Uſe, then his Deirs 
could not take by Purchaſe z and that it was uh n he had 
ſuch an Eftate, becauſe the Keverſion of the Fee being not 
diſpoſed by him, it mul# neceflarily follow, that the Uſe 
of that Fee continued fil in him, and cauſed an Elate 
foz Life, till the future Uſe would ariſe ; which Eftate to: 
Lite : being always in elle, was extcuted by the Statute to 
And tho the Limitation to his right Heirs comes after the 
Heirs of his Body, pet that will make np Alteration, becauſe 
not only Moꝛds but Sentences may be tranſpoſed to make 
the Deed anſwer the Intent of the Party. | | 

But admitting there could not any ſuch Tranſpoſition 
by the Rules of Law, then it was ſafd, that the Limita- 
tion to the right Heirs of Edward was void, becauſe tis no 
moꝛe than what the Law would have caff upon them with- 
out thoſe Wozds ; and that the pzecedent Limitation, vir. 
to the Heirs of his Body, wall not be taken as a new created 
Eſtate. and different from what he had befoze in the Land, 
but as the antient Uſe thereof, which was never ſeparated 
from his on; fo2 the Heirs of his Body are included 
in himſelf, and by Eonſequence ſuch a Limitation muſk 
carry the Uſe to him; and this is ſufficient to create an E- 
fate foz Life in him, as reſulting out of the antient Fee; 
and therefoze his Heirs muſt take by Deſcent. 


This 
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This was the very Kcaſon of the Judgment in Fenwick 
and Mitford's Caſe, in which there was a ſolemn Reſolution 
made upon Conference with all the Judges of England, the 
Authozity of which Judgment hath not been yet (haken. 

No Man will deny, that if a particular Eſtate foz Life 
had been limited to him by His own Act, and afterwards 
to the Uſe of his Jflue in Tail; and foz Default of ſuch 
Jfue, to his own right Heirs ; but that the Reverſion of that 
Fee expectant upon the Determination of the Cail, had been 
Till in him; fo2 tho“ he had departed with the Fee, as Ed- 
ward did to the Truſtees in this Caſe, pet he did not paſs 
away the Keverſion of that Fee, toꝛ that was limited to his 

ight Heirs. 
"Pow if ſuch a Limitation is not void foz the Reaſon a: 
bovbe⸗ mentioned, then it muff necefſaritly create an Tſe in 
him fo2 Life until the future Ute ould happen, becauſe 
he could have no right Heirs during his own Lite: And my 
Loꝛd Coke tells us tis the ſame Thing where the Eftate is 
created by Jmplication of Law, oz by the Ac of the Party; 
foz which way ſoever it be, an Eftate foz Life he had; and 
the Contingency never Pap was Faber had by that means 
an Eſtate⸗tãil in him which was barred by the ſecond Fine, 

Agreeable to this was the Opinion of my Lozd Hale 
in a later Caſe of the ſame Nature ; he held, That by the 
Limitation to His own right Heirs, no new Eftate was rai⸗ 
ſed, but the RKeverſion of the old Eftate in Fee was qualifi 
ed in the Feolfoz oz Covenantoz by Operation of Law, and 


made an Eſtate fo: Life in him to ſerve the Limitation < 
Theſe are his very Moꝛds. 
There was no Judgment given in this Caſe upon the 


firſt Argument; but the Court enclined, that no Eftate toꝛ 


Life did ariſe to Edward to ſuppozt the ſubſequent Limita⸗ 


tions; ſo that the Fee-tail was not erecuted in him, and 
by Conſequenee the Fine no Bar. 


"We 
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Walter verſus Rumball. 
Hil. 4 & 5 Willielmi & Matiz. Rot. 272. 


Placita coram Domino Rege 
The Pla- & Domina Regina apud 
Ak. Weſtm. de Termino ſancti 
147. Hillarii Anno Regni Do- 

mini Willielmi & Domi- 

nz Mariz nunc Regis & 
Reginæ Angliz, & c. 4 & 
5. Rot. 272. 


Emorand. 
quod a- 
lias ſcilt. die Sabbati prox. poſt 
Octab. Sancti Martini Ter- 
mino Sancti Michaelis Anno 
Regni Domini Willielmi & Do- 
minz Mariz nunc Regis & Re- 
ginz Angliz &c. tertio coram 
iiſdem Domino Rege & Domi- 
na Regina apud Weſtm. ve- 
nit Willielmus Walter Clericus 
per Ricum. Hill. Attorn. ſuum 
& protulit hic in Curia dicto- 
rum Domini Regis & Dominz 
Reginz tunc ibidem quandam 
billam ſuam verſus Edmundum 
Rumball in Cuſtod. Marr. &c. 
de plito. tranſgreſ. ſuper caſum 
& ſunt pleg, de prof. ſcilt. Jo- 
bannes Doe & Richatdus Roe 
quz quidem Billa ſequĩtur in 

hæc verba ſſ. Southton ſſ. Wil- 

Trover lielmus Walter Clericus queri- 


, tur de Edmundo Rumball in 


iſten. pro eo videlt. quod cuni 
_ Willielmus primo die 
ovembris Anno Regni Do- 
mini Willielmi & Dominz 
iz nunc Regis & Reginz 
Angliz &c. tertio apud An- 
dover in Corn. pred. | 
nat. fuit de Averiis bogis & 
catallis ſequen. videle. de ſex 
porcis duodecim porcellis An- 
_ Pigs tribus vactis duo- 
s juvencis Anglice - Bul⸗ 
locks quatuot _ ' cen» 
tum & duobus ovibus  pretil 
centum librar. legalis monetz 
Angliz & de duabus ſtruibus 
feeniAnglice Stacks of Day 
una ſtrue hordei una ſtrue pi- 
ſarum & una ſtrue tritici ad 
valentiam al. Centum librarum 
ſilis. legalis monetz Angliæ ut 
de averiis bonis & catallis ſuis 
propriis & ſic inde 
nat. exiſten. przd. Williclmus 
(cilt.decimo dieNovem- 
is Anno tertio ſuprad. apud 
Andover ptzd in Com. præd. 
averia bons & catalla prad. 


extra manu &polleffion. ſuas 
caſualiter perdidit & ami- 


fit quz quidem averia bona 


& catalls ficamiſſa poſtea ſcilt 


dict. ad manus & poſſeſſionem 
ipſĩus Edmundi per inventio- 


die anno & loco ult. ſupra- 


nem devenerunt przd. tamen 


D d d Ed- 


Pe I 


_ FT 
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N 


Not 
guilty. 


4 


talla 


Edmundus | 
Attorn. ſuum & idem Edmun- 


Ed mundus ſciens averia bona 
& catalla præd. fore averia 
bona & catalla ipſius Wiliel- 
mi propria & ad ipſum Willt- 
elmum de jure ſpectare & per- 
tinere machinans tamen & 
fraudulenter intendens eun- 
dem Willielmum in hac parte 
callide & ſubdole decipere & 
defraudare averia bona & ca- 
pred. licet ſæpius requi- 
fit. &c. eidem Willielmo non- 
dum deliberavit ſed præd. Ed- 
mundus averia bona & catalla 
illa poſtea ſcilt. duodecimo die 
Novembris anno tertio ſupra · 
dicto apud Andover præd. in 
Com. præd. in uſum & commo- 
dum ſuum proprium convertit 
de difpoſuit unde idem Williel- 
musdicitqd. ipſe deteriorat. eſt 
& dampnum habet ad valenti- 


inde produc. Sectam, &c. 


Et modo ad hunc diem ſcilt. 
diem Lunz prox. poſt Octab. 
__ _— iſto . Ter- 
mino uſque quem diem præd. 
Edmundus habuit licentiam 
ad Billam præd. interToquendi 
& tunc ad reſpondend. &c. co- 
ram Domino Rege & Domina 
Regina apud Weſtm. venit 
tam præd. Willielmus per At- 
torn. ſuum quam præd. 
per Hen. Curle 


dus defend. vim & injur. quan- 
do &c. Et dicit quod ipſe non 
eſt inde culpabilis Et de hoc 
ponit ic ſuper patriam & præd. 


2 


am ducentarum librarum Et 


Willielmus inde fimilit. &c. 
Ideo ven. inde jur.coram Dom 
Rege & Domina Regina apud 
Weltm. die Lunz prox. poſt 
Octab. Purificationis beatz: 
Mariæ & qui nec &c. ad re- 
cogn” &c. 1 tam &c. idem 
dies dat. eſt partibus præd. i- 
bidem & c. poſtea continuatur 
inde proceſſus inter partes præ- 
dict. de placito præd. per jur. 
polit. inde inter eos in re- 
ſpectum coram Domino Rege 
& DominaRegina apud Weſtm. 
uſque diem Mercurii 
poſt quinden. Paſchz extunc 
prox. {equen. niſi Juſtic. Do- 
mini Regis & Dominz Regi- 
nz ad Aſſiſas in Com. prad. 
capiend. aflign' prius die Mar- 
tis undecimo die Aprilis apud 
Caſtram Winton' in Com 
per formam Statuti &c. 
ven. pro defectu jur. &c. Ad 
- 1 coram Domino 
ege & Domina Regina a 
Weſtm venerunt — lc 
Attorn. ſuos præd. & præfat. 
ane dict. Dominik egis & 
inæ Reginæ ad Aſſiſas co- 
ram quibus &c. miſ. hic recor- 
dum ſuum coram eis habitum 


in hæc verba ſcilt. Poſtea die 74. po- 
& loco infracontent. coram ea. 


Willielmo Dolben milite un. 
juſticiar. Domini Regis & Do- 
minæ Reginz ad placita co- 
ram ipſis Rege & Regina te- 
nend. aſſign. & Johanne Powell 


mil. un Juſticiar. dicti Domini 
inz de 
Do- 


Regis & Dominz R 
Banco Juſticiar, eorun 


ming 
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mini Regis & Dominæ Regi- 
næ ad Aſſiſas in Com. South- 
ton. capiend. aſſign. per for- 
mam Statuti &c. ven. infrano- 
minat. Willielmus Walter Cle- 
ricus Attorn. ſuum infra- 
content. & infraſcript Edmun- 
dus Rumball licet folempniter 
exact. non venit ſed defalt. fe- 
cit Ideo jur. unde infra fit men- 
tio capiatur verſus eum 
defalt. & jur. jurat. illius exact. 
quidam eorum viz. Johannes 


And eight Hale Franciſcus Kent &c. ve- 


more. 


nerunt & in jur. ill jurat. ex · 


iſtunt & quia reſid. jut. ejuſdem 


Jur. non comperuer.ideo al. de 


Tales de circumſtantibus per Vic. Com. 


circum- præd. ad hoc elect. ad vi- 
ſtanti- ſitionem ipſius Willielmi Wal- 


bus. 


ter ac per mandat. Juſticiar. 
prædict. de novo apponuntur 
uorum nomina panello infra- 
pt. affilantur ſecundum for- 
mam Statuti in hujuſmodi caſu 
inde nuper edit. & proviſ. ac 
Jur. fic de novo appoit. videlt. 
Ricardus Hawes & Joſephus 
Watts exact. ſimiliter venerunt 
i ad veritat. de infracontent 
mul cum aliisJuratoribus præ- 


dict. prius ad hoc impanellat. 


& jurat. dicend. elect. triat. 
& jurat, dicunt ſuper facra- 
mentum ſuum quod quidam 


. hannes Smith Armiger deci- 
Nad. — ſexto die Octobris Anno 


Regni Domini Caroli ſecundi 
nuper Regis Angliz &c.viceſi- 
mo octavo ſeiſit. fuit in domi- 


Sein in nico ſuo ut de feodo de & in uno 


Fee. 


horreo & ducentis Acris terræ 


cum pertin. jacen. & exiſten. 
in Foteſta de Chute una parte 
inde infra hundred. de Kinnerſ- 
ley in Comitatu Wilts.& altera 
parte inde infra hundred. de 
Andover extra in Com. South- 
ton & fic inde ſeiſit. exiſten. 
poſtea ſcilicet decimo ſeptimo 
die Octobris iſto eodem anno 


per, quandam indenturam ſu- 
per am figillo ſuo ſigillat. & jur. 


præd modo hic in evidentias 
oſtenſ. datum evdem 
decimo ſeptimo die Octobris 
dimiſit tenementa ptæd. cum 


pertin. cuĩdam Willielmo Wal- 


ter patri pd. Willielmi Walter 
modo querentis pro termino 
21 annorum abinde prox. ſe· 

ven. & plenar. complend. & 

niend. reddend & ſolvend. 
proinde durante eodem termi- 
no eidem Johanni Smith hæ- 
redibus & aſſignatis ſuis annu- 
al. reddit. quadraginta & tri- 
um librarum & decem ſolido- 
rum legalis monetæ Angliæ 
annuatim & quolibet anno ad 
Feſtum Annunciationis beætæ 
Mariz Virginis & ſancti Mi- 
chaelis Archangeli per equales 
portiones quodq;virtute dimiſ- 
fionis illius przd. Willielmus 
Walter pater poſtea ſcilt. ciſd. 
die & anno in dimiſſa præmiſſa 
intravit & fuit inde poſſeſſio- 
nat. pro & durante termino 
præd. reverſion. inde eidem 
Johanni Smith adtunc & adhuc 


ſpectan. quodque quadraginta 


& ſex libræ & octo denar. de. 


redditu præd. viceſimo primo 
D d da die 


— 


And de- 
miſed by. 
Indens ©. 


ture. 


Le 
> 
and was 


poſeft. 
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And the 
Dejen- 
dant by 
order of 
the Land- 
_ 


Seas) 24 
4 


in two 


Hundred: hundred. 
« 10%; "gh 


dreds.) 


= 


quz jacetin 


die Octobris Anno Domini 
Milleſimo ſexcenteſimo nona- 
geſimo primo cidem Johanni 
Smith aretro fuerunt & minime 
ſolut. per quod præd. Edmun- 
dus Rumball 4 viceſimo 
primo die Ocobris per manda- 
tum & ordinem cujuſdam Hen- 
rici Garnons adtunc & conti- 
nue poſtea hucuſque exiſten. 
Ballivus przfat. JobannisSmith 
eodem Johanne Smith adtunc 
& continue poſtea hucuſqʒ ex- 
iſten. in partibus cranſmarinis 
bona & catalla in narratione 
infraſcript. interius ſpecificat. 
adtunc exiſten. bona & catalla 
ipſius Willielmi Walter modo 
querentis in & ſuper dimiſſa 
æmiſſa adtunc — cu- 
n. exiſten. videlicet unam 
din erer 
dimiflorum — 


e Kinnerſly in 33 Wits 
2, &alteram part iſo. Pmil- 
or 


Andover extra in 
Comitatu Southamp. pro. red- 
dit przd. fic in aretro exiſten. 

diſtrinxit & deinde & de cauſa 
diſtriQtionis ill. eidem Williel- 
mo eiſdem die & Anno notiti- 
am dedit juxta formam ſtatuti 
in hujuſmodicaſu nuper edit.8& 
proviſ. intitulat. An Act foz 
the Enabling the Sale of 


Goods diſtrained oz Rent 


in caſe the Rent be not 
patd in a reaſonable Time, 
Et jur. ſuper ſacr 
tum ſuum pred.ulterius dicun 


4 


jacet infra'przd' - 


uod ad aliquod tempus poſt No Ke- 
iſtriction, præd. præd. Wilfus plevin 
Walter 5 ueren. non tu- 
lit vel ꝓſecut fuit aliquod Breve 
ad replegiand. bona & catalla 
præd. per quod paſt quinq; dies 2% 
elapſ. & ex pirat. fuiſſent days 
notitiam præd. eidem Williel- red. 
— & ante exhibitionem billæ 
us WilPi ſcilicet ſecundo 
_ Anno * 
1691. dicto 
* umball mul = 
— yon .deKin- The De 
nerſley pro tem tunc ſend am 
exiſten. cauſavit 1 ca- Pith * 
talla præd. in narratione præd. — 
interius mentionat. infra hun- the Good: 
dred. de Kinnerſly præd. ap- 1 be 
* per duos a atores N. 
reciand. eadem vere I fo 


um optimam — 14 
am eorum infra hundred. ill. 
jurat. per Conſtabularium cjuſ- 


tra 2 quodg; poſt appreci- 
ation. iſtam *. & catal- 
lorum præd. & ante exhibitio- 

nem billz ipſius Wilielmi Wal- 4.4 bl of 
ter præd. Edmundus Rumball 724 - 
quandam parcellam bonord & G. — 


catallorum ill. quibuſdam per- 
ſonis 


juratoribus ignotis 
vendidit ſed iide Juratores ſu- 
per ſacramentum ſuum a 
ulterius dicunt quod bona & 
catalla ill. fic vendit. non fue- 
runtad valentiam reddit. przd 


fic ut — 4 aretro exiſten. 
m reddit. ill. fic 
aero 


_ 


— 
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The Goods aretro exiſten. vendit. fuerunt 


were not 
of the 
Value of 


& juratores pred ſuper ſacrum 
ſuum prædict. ulterius dicunt 
quod bona & catalla præd. ap- 
pretiat. fuerunt modo & forma 
præd. & non aliter vel alio mo- 
do quodq; prædict. Edmundus 
Rumball refid. bonorum & ca- 
tallorum prædict. non vendit. 

appreciation. przd cepit 
2 ad vendendum 
cum opportunum eſſet & bona 
& catalla illa adhuc in cuſto- 
dia ſua detinet ſed utrum ſuper 


tota maneria prædict. per ju- 


ratores prædict. modo & forma 
com præd. Edmun- 
dus Rumball culpabilis ſit de 
ifhs ci interius per narra- 
tionem illam impoſit.iĩdem ju- 
ratores penitus ignorant & pet. 
inde adviſamentum CurizDo- 
mini Regis & Dominz Reginz 
nunc hic & f ſuper materia 
illa videbitur Curiz hie quod 
pd Edmundus Rumball fit cul- 
pabilis de præmiſſis ei interius 
per narrationem pred. impoſit. 


tunc iidem juratoresdic unt ſu- 

ſacram. ſuum quod præd. 
Edmundus Rumball eſt culpa- 
bilis inde prout przd. Wilfas 
Walter interius inde verſus 
eum queritur & tunc aſſidunt 
dampna ipfius Wilfi Walter 


occaſione inde ultra miſ-& cu. 


ſtag. ſua per ipſum circa ſectam 
ſuam in hac parte a ad 
octoginta & ſex libras & pro 
miſis & cuſtagiis illis ad qua- 
draginta ſolidos Et ſi ſuper to- 
ta materia prædict pet jura - 
tores præd. modo & forma 
8 videbiturQuriz 

ic qd. præd. Edmundus Rum- 
ball non eſt cul 
miſhs ci interĩus per narratio- 
nem prad. i tun idem 
Jaratores ſuper ſacramentum 


ſuum icunt pred. 
Edmundus — eſt 


culpabilis de præmiſſis ei 

date bert Ken. 
Rumball interiusinde | 
do allegavit Et quia &. 


pabilis de prz- 


2 


* 
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1 Salk 147. 


Fo2 Rent, Kc. 
chat part thereof was within the 


Walter verſus Rumball. 


The Caſe. 


N Trover, upon not guil*'y pleaded, a ſpecial Uerdict 
was'found, viz. That John Smith Eſq; was ſeized in Fee 


9 = 
= 5 


Peat ot the Reign of King Charles the Second, he 
wile the fame to William Walter the Father of the Plaintiff 
ar Pears; under the yearly Rent of 43 1. 10 8. 
Uirtue of that Demiſe the ſaid Walter entred; 


ds -demiſed, - 


nd:ed of Kinnerſly, 
the other part within the BHundꝛed of Andoyer. 
Defenvan 


9 — 2 that the Platntil dy wot ry — the Goods, 
| the boods. 
Dat five Days after nch Notice, the ndant with 


Conftable of the Dundzed of Kinnerſly, and in the Pze- 
ſence of the Conſtable of the Dundzed of Andover, cauſed 
the Goods fo diſtrained as afozeſaid to be appꝛaiſed by. two 
Perſons ſworn fo2 that Purpole by the Conſtable of the 
Pundzed of Kinnerſly, and in the Pzeſence of the Conſtable 
of the Hundzed of Andover. 
That after the Appzaiſement the Defendant ſold ſome 
part, but not to the Ualue of the Rent in arrear. 
That he carried away ſuch Goods, which remained un- 
ſold, in oꝛder to ſell them when he (ould have an Oppoz- 
tunity ; and ſo make a general Concluſion. - 
Thoſe who argued foz the Plaintiff took ſeveral Excepti- 
ons to the Uerdict, viz. 
That it was not found that the Goods were ſold with the 
Concurrence of the Sheriff, oz Conſfable, which they ſaid 
was contrary to the Act ; fo2 by it they are required to be 
pzeſent as well at the Sale as the Appzaiſement ; the Kea- 


ſon 1s, becauſe if there ſhould be any Overplus, it muſt be 
left in their Dands, 7 


4 Another 
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Another Objection was, That tis not found that the 
Goods were ſold fo2 the beſt Pꝛice which could be gotten foz 
the ſame, and if ſold at an under Rate, tuch Sale ſhall not 
conclude the Party. oat IN 

Another Objection was, That tis not found the Defen- 


he took them by the Authozity of the Landloꝛd, who muſt 
be intended the Party diſtraining, and he might have kept 
them till as a Diſtreſs. | * £ | 

But theſe Things were not much inlilted on, the mate- 


(u) *Tis not found that Notice was left at the moſt nots- 


rious Place of the Pzemiſes, but only that it was given to 
the Plaintif himſelf, who was Owner of the Goods, when 


it hould have been given to the Tenant of the Lands by 
the expzeſs Moꝛds of the Act, | 


. 


(2.) That he hath not cauſed the 'Goods to be appzaiſed 


purſuant to the 


As to the ſirſt Point, if the Statute was out of the Caſe, 
here is enough found to make the Defendant:Guflty ; fo; 
at the Common Law no Man was to be diveſted of his ÞP20- 
12 but by the Judgment of his Peers by the Law of the 
'Tis true, this Statute hath made ſome Alteration of 
the Common Law; but if the Authozity thereby given is 
not purſued, oꝛ if the Party abuſe ſuch Power which the 
Act inveſts him withall, he is a Treſpaſſer ab initio. 


Tis like the Caſe where a Defendant as Batliff of a Ma- ce. 
noꝛ, to which Waifs and Eſtraps did belong, juftifled the 8 Rep. 


taking of a Gelding as an Eſtray, which he kept till the 
Plaintiff reteiſed Him. 

Replication was, thas befoze the Reſeizure the De- 
and a Demurrer he had 
Jud z fo2 tis an Abule to wozk an Eftray, becauſe the 
Defendant had it only by Authozity of Law, and the Abuſe 
thereof makes him a Treſpaſſer ab initio. | | 
But becauſe this Caſe will depend upon the Conſtruction 
of aye — tis neceſſary to conſider the Moꝛds, viz. 

t require 
and the Tenant oz Owner ſhall not within 5 Days next after 
cuch Diſtreſs, and Notice thereof, 8c. left at the chief Man⸗ 
ſion-houſle, oꝛ other molt notozious Place on the Pꝛemiſes 
replevy the ſame, that then after ſuch:Difreſs and oe, 


The 
fendant wozked the Geldi 


dant had any Direction to ſell the Goods ; tis only ſaid that 


that where Goods are diftrained foz Rent. 


— 


. 
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9 H. 
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Br 


H.4 
Ed. 
b. 


tit. 


pals 68. 


4.23.6, on to a Replevin. will not be denied; foz tis frequent in 


and five Days expired, the Perſon diſfrainin& may with the 
Sheriff, Under-Sheriff 02 Conſtable of the Hundred, Pariſh, oz 
Place where ſuch Diſtreſs was taken, cauſe the Goods to 
be appzaiſed by two Men, tobe \ſwozn by them to appzaiſe 
them truly, and after ſuch Appꝛaiſement may ſell the tame 
fo2 the beſt Pzice that can be gotten.& c. leaving the Overplug 
in the Hands of the Sheriff, Under-ſheriff, 02 Conſtable, &c. 
Now the Defendant hach not purſued the Authozity gi⸗ 
ven by this Clauſe either w.thm the Wozds oꝛ Meaning 
thereof ; and tho it is a remedial Law, yet conſidering the 
hard Methods it doth pzeſcribe, it ought to be taken as a 
penal Law, and ſo to be conſtrued very ſtrictly, ; 
That the Defendant hath not purſued the Authozity gi⸗ 
ven, &c. appears thus. viz. 
Tis found that the Goods belonged to the Plaintiff, and 
that Notice was given to him of the Diſtreſs, when by the 
expzeſs Moꝛds of the Act, it ought to have been given to 
the Tenant of the Lands, foz otherwiſe the Deſign of this Law 
is not ſatisfied, becauſe the Tenant of the Lands might have 
paid the Rent, and ſaved the Goods ;. and if not, he might 
have replevicd them ; and 'tis not found that he refuſed to 
replevy them; ſo this Circumſtance is not purſued. 
That a bare Poſſeſſſon without a P2operty will entitls 


28.b. our Books, that Treſpaſs will lie foz him in whoſe Poſleſ- 
3. _ Agitments are again any one who ſhall take them 
wap. 
rel. *Tis true, the Act mentions the Owner who hath a ſpecial 
Pzoperty as well as the Tenant, who hath a general P2oper- 
ty in the Goods ; but it ſeems plain, that upon the Frame 
and Confruction of this Clauſe the Perſon who hath the 
general P2operty ought to have Notice of the Diſtreſs, be- 
cauſe (as it has been obſerved) he might have replevied ; 
and ſince no Man can diſcharge the Duty ſo well as the Te- 
nant. theretoꝛe he t to have the firft Notice of the Diſtreſs. 
De is likewiſe to be conſidered in the Eonſequence of this 


Caſe; foz2 if His Cattle are taken away, he cannot cultivate 
the Land. 


2d Point. 
purſuant to 


"Becauſe a joint Authozity is given to the Perſon dilttaining and 
to the Sheriff, Under-Sheriff _—— —_—  —— 


where the Diltreſs is taken, to fee the Goods appzaiſed: Now if 


De hath not cauſed the Goods to be appꝛaiſed 
Statute. | | 


1 


Hill. 6 W. & M. in B. 
the Appzaiſement was without them, oz the Appzaiſers 
not ſ\wo2n. oꝛ it ſwoꝛn but not by a pꝛoper Dfficer. all is void. 
And as to that the Diſtreſs was taken in two Yundzeds, 
and the Appꝛaiſement by Perſons won by one Conſtable 
and not of that Hundꝛed where part of the Diftreſs was ta- 
ken; now the Statute requires the Conſtable of the Pun- 
dꝛed where the Goods were taken, to ſee them appꝛaited; 
ſo that both the Conſtables of both Dundzeds had an Au⸗ 
thoꝛity over this Diſtreſs, becauſe taken in two Duridzeds, 


and the Conſtable of one Yundzed alone had no Power over 
the Goods taken out of His Hundꝛed. 


— 
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It a Man grant the Mano? of Dale in the County of Roll. Abt: 


Wilts, and it extends as well into Berks as the other County, 50. 
ret no moe paſleth than what is in Wilts. 


The Statute of W. 2. gives P2oceſs in an Action of Waſte Cap. 14. 


againſt Guardians, Tenants in Dower, &c. and enacts,. 
That it the Defendant do not appear upon the Summons, 
Attachment and Diſtreſs, the Sheriff mall take with him 
twelve Men, and go to the Place waſted to enquire of the 
Waſtez this cannot be done by any other Perſon than the 
—_— 2 it mult be done at the very Place waſted, and 
no where elſe. | | 

So the Statute of Merton enacts, That where a Man is 
difſeiſed, and recovercth in an Afſize of Novel diſſeiſin, and 
is again diſſeiſed, by the fozmer Diſſeiſoz, that there he 
may have a CUrit of Rediſſeiũn directed to the Sheriff, com- 
manding him, that aſſumptis ſecum coronatoribus he ſhall go 


20 H. 3. c. 5; 


to the Land in Perſon, &c. 2 Bulſt 93; 


The Sheriff took with him but one Coroner, the other be- 
ing ick; and upon Erroz to reverſe a Judgment in Redit⸗ 
ſeiſin, it was reverſed fox that very Reaſon, becauſe the 
Authozity given by the Statute was not ſtrialy purſued, 
and yet that was a remedial Law. | | 

The Diſtreſs in this Caſe is in Nature of an Execution, 
and therefoze being taken in ſeveral Hundꝛeds, the Confta- 
bles of both theſe Hundꝛeds ſhould have cauſed the Appꝛaiſe⸗ 
ment to be made. 


Econtra. The Queſtions do ariſe upon the Conſtruction of 
this Statute. the Pzeamble whereof ſhews that it was made 
fo: the Benefit of the Landlozd, and not of the Tenant, 
and therefoze Notice to the Perſon of the Owner of the 
Goods is ſufficient z foꝛ what Reafon can be given why it 
ſhould be left at the Manſion - houſe, but that the Owner 
might have Notice by His Tenant to replevy z and it could 
never be intended that Notice ſhould be given to both, be- 
cauſe tis in the Power 1 either of them to make a W 

4 | 
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*Tis the Owner of the Goods that is pꝛincipally concern- 
ed, and therefoze a perſonal Notice to him is much better 
than to be left either at the Dwelling-houſe, o2 any other 
— Place upon the Lands from which the Diftreſs 
2. As to the ſecond Point, the Act juſtiſies the Sale; foz 
tis not in the Nature of a penal Law, and ſo to be ſtrialp 
purſued, but tis a remedial Law, and muff be conſtrued 
accoꝛding to Equity. 
Jt pꝛopoſes a Gꝛievance, and then pꝛovides a Remedy by 
Appzaiſement and Sale of Goods, if not replevied within 
a certain Time therein limited. 1 
This Appꝛaiſement was made by the Direction of one 
Conſtable in the Pzeſence of the other, and the Concurrence 
of both o2 either of them ſeems not to be ſo neceſſary in any 
Thing relating to the Appzaiſement, as to the giving the 
Oath to the Appꝛaiſers. 
The Conſtable is a known Officer in the Law; all which 
he is required to do by this Act may be done by Parol, viz. 
he may give Directions that the Appzaiſement may be duly 
made; and therefoze his Pzeſence only is ſufficient. 
Dis Alliſtance is foꝛ the Benefit of thc Landlozd, in oꝛder 
to pꝛebent any Bzeach of the Peace, and fo2 that Reaſon 
this Law ought to Have the moſt favourable Confkruaion 
that can be made. 
A ſmall Matter will amount to an Aiding oꝛ Alliſting in 
a criminal Matter, but much ſmaller in a civil Act, ef: 
pecially where tis oz the Benefit of the Party; and here 
the Conffables of both Hundꝛeds being pzeſent, and one ad- 
mini ſtring the Oath in the Pzeſence of the other, ſbews 
this was not only the Conſent, but the Act of both, foz 
they both had Authozity to do it; and tis ſufficient if 
_ | h—_ there was no Neceſſity of adminiſtring 
0 . | 
Neither is it material that the Conſtable of Andover was 
out of his Hundzed, becauſe he having a ſufficient Autho- 
rity given him by the Statute may execute it in any Place ; 
and tho' he ſhould adminiſter an Oath out of the Hundꝛed. 
the Court will make a Conſtruction of the Statute ſo as 


to give a Remedy to the Party, if no Anconvenience is line · 
Ip to enſue. 


Then as to the dꝛiving of the Cattle out of the Pundzed, 
tis but one Diſtreſs, ard muſt be taken as ſuch; and the 


Diving, &. is but the Continuance of the Taking. 
| 5 Curia. 
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Curia. Notice to the Owner is ſuſticient; it not, tis ſup- 
plied after a Cerdict by the Moꝛds juxta formam Statuti noti- 
tiam dedit, &c. 

Jt ſeems to be at the Election of him who diffrans, to 
18 either to the Tenant, oz to the Owner of the 
Goods. | 3 
Then as to the Diſtreſs, tho it was taken in two Hun⸗ 
dꝛeds, they being contiguous, tis but one entire Diſtreſg. 
eſpecially ſince it was taken at one and the ſame Time, and 
koꝛ one entire Rent, and it ought to be put in one Ponndz 

and therefo:e the Place where the Diftreſs was d2iven, is 
the pꝛoper Officer within this Statute. "4; 7 


juſtified ko: Damage-feaſant in his Freehold in 8. from 
whence he bꝛought them to the Pound in D. and traverſed, 
that he took them there ; this was adjudged repugnant, be- 
cauſe the Dꝛiving them to the Pound in D. was only a Con- 
tinuance of the firſt Taking. \ 

Judgment was given koꝛ the Defendant. 


Rex & Regina verſus wal. 


Jn Treſpaſs foz taking of his Cattie in D. the Defendant Latch, 60. 


Writ of Erroz was bzought by John Walcote to reverſe : Sk 351. 
an Attainder fo2 a Treaſon committed by Thomas Wal- Cafes in 


cott his Father. Faxl. 125. 


Many Erroꝛs were aſſigned, this Caſe depending ſeve⸗ 


the Judgment it ſelf, viz. quod interiora ſua extra ventrem ſuum 
capiantur, omitting ipſoq; vivente comburentuu. 
Theſe Moꝛds upon the firſt Argument ſeemed very eflen- 


tial, and ſeldom 02 never omitted in any of the Pzecedents 


of Judgments fo2 Creaton. 

Thoſe who claimed the Eſtate under the King's Gzante, 
perceiving this to be of ſome Meigut, did in another Term 
move, that Mz. Tanner Clerk of the Indittments fo: London, 
might attend, which he did, and p2oduced the Recozd of 
the Attainder of Mꝛ. Walcott in Court, and alſo che Andict- 
ment upon which he was tried; and it appearing that thofe 
TWozds were amongſt the Minutes taken by him, and in⸗ 
doꝛſed on the Indie ment, it was pꝛaxed that the Omilion 
might be rectiũed, and the Recoꝛd amended by the Minutes. 


Eee 2 | But 


2 Salk. 153, 


ral Terms in Court. but the moſt material Erroz was in 635, 137 


167, 200. 
261. 
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1 Roll. Abr. In the 14th Pear 


196. 


ought to be taken in the ſubltantia 


But this was oppoſed by the Counſel on the other Side. 
becauſe if theſe Moꝛds ſhould be inſerted, there would be 
then two Recoꝛds; and it could not be a Queſtion upon 
which of thoſe Moꝛds this Writ was bzought ; fo certain- 
ly it mult be upon che Recoꝛd entred at length, and ſettled 
by Advice of Counſel, and not upon theſe ſhozt Minutes 


taken by the Clerk. k 

of Caroli I. a Man was attainted of 
Murder befoze the Juſtices of Aſſize ; he bzought a Writ of 
Erro2, and aſſigned fo2 Cauſe, that the Kecozd certified by 
the Clerk of the Allize, was, viz. That he was indicted be⸗ 
foze the Juſtices, &c. on the 18th of March, and tried befoze 
the 2oth of the ſame Month, which was an Erroz in Fact, 
becauſe it did not appear that there was any Continuance 
entred between thoſe Days, and tho it was only a Miſpꝛi⸗ 
lion in the Clerk in tranſcribing the Reeozd, yet the Court 
would not ſuffer it to be amended, it being a Criminal Caſe. 

Af there is an Erroꝛ in Dꝛawing up the Recoꝛd, this Court 
cannot amend it. but it muſt be done by that Court where 
the Judgment was given. | 
Eis true. a Recoꝛd of R R. may be amended by another 
of the Common Pleas, but the Keaſon is, becauſe of Diminu- 
— 1 which cannot be to the Seſſions of Gaol- 

E 9 

The Reco2d not being amended, it was thus d fo: 
Plaintif in the Writ of Trroz, viz. That the iſſion 
of thefe Moꝛds was in a neceſſary and not in a fozmal Part 
of the Judgment. 

But in criminal Caſes, even Matters of Fozm are eſlen- 
tial, and ſo held in this Court in the Caſe of the Kiog and 
Tucker ; and certainly if the Law takes Care that the Jn- 
dictments ould be eract in Form, LA _y ater Care 

s 

Ever ſince the Reign of H. 7. in almoft all 
theſe Wozds are in the Judgment: There are ſome few 
Caſes where they are d, but thoſe were either dzawn 
up in Hatte, oꝛ might be purpoſely left out, when the King's 
Pardon was intended foz the Criminal. 

Tis likewtſe true, that this is a Treaſon at the Com- 
mon Law; and that the Statute of Ed. 3. pzeſcribes no 
Fozm of a Judgment in Treaſon z but pet this Judgment 
chall not be confozmable to thoſe at the Common Law 
befoze the Reign of H. 7. becauſe all thoſe Audgments 
were defective and entred only in wort Notes, which 
was the true Reaſon of making the Statute of 9 

4 


the Pꝛecedents 


udgment. 


= 
7 

* 
* 
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will undertake to do; they only are to give ſuch Judgments 


are neceſſary in the Execution of the Au 
They are inſerted in the Judgment in Staundford, but the rica lih 1 
Pꝛince of Wales's Caſe doth not agree either with my Loꝛd cap. 1 
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2. to confirm all Attainders of Treaſon made befoze that 
Time. which (as the Statute takes Notice) were either 
defective by Cozruption, oz negligent Keeping the Recoꝛds. 


The like may be ſaid of the Year-Books, which mention 14. 7. 24. 


only ſome ſhort Notes of the Judgments in Treaſon ; tis 
true, that of Humfrey Stafford is at length, but that Book 
and Brook in abzidging of it are both miſtaken; foꝛ the 
Roll is. that ante mortem corda ſcindantur. 

Judgments in Treaſon, which is the higheſt Offence that 
can be committed, ought to be certain and very exac; they 
were never pet diſcretionary, foz that would be to give the 
Judges a Power to favour ſome, and pꝛonounce moze ſe- 
vere Sentences again others, which they never did. oꝛ 


which are directed by Law. 
Some Uariances may be found both in my Lozd Coke 


they are entred at length, theſe Moꝛds are always inſerted. 
So that theſe Moꝛds are neceſſary oꝛ not; if not neceſſa 


w2ongful ; but if neceſſary, then the Omiſſion of them is 
ſhozt of what is required by Law, and by conſequence the 
Judgment is erroneous, 


Econtra. Thoſe who argued foꝛ the King, held, that dzaw- 
ing, hanging and quartering are the ſubſtantial Parts of 
the Judgment, and the other Moꝛds are only in terrorem, 
and may be therefoze omitted. | 
That the Pzecedents of Judgments in Treaſon are vari- 
ous, viz. ſome Things which have been actually done, as 
dꝛawing on the Hurdle, have been omitted in the Judgment. 

Jn that Judgment mentioned by my Lozd Coke in 3 loſt. 
ſecreta membraamputentur are left out. and pet thoſe Mo 
dament it ſelf. 


Coke oz-Staundford, fox the Judgment there is only combuſtus, 2 
&c. but doth not ſay in conſpectu ſuo. 

Jn all the antient Pꝛecedents theſe Moꝛds are left out, 
and with great Reaſon ; foz tis inconſiſtent in Nature foz 
a * to be living after his Entrails are taken out of his 
Body. 


and Juſtice Staundford in Judgments of Treaſon, but they; 1:6. 210. 
differ only in immaterial Circumſtances, ſuch as dzawing 211. 
on a Yurdle, 8c. but agree in all other Parts; and where © Far. 


then thole Judgments in which they are inſerted, are all 4:3: b. 
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In 26 Car. Rot. 56. in the Notes ot the Clerk of the Peace 
of Middleſex thefe Moꝛds are omitted. 


So they are in Owens Caſe, where the Court recited the 
Judgment at large. 

The Statute of 25 Ed. 3. enacts what ſhall be Treaſon, 
pet that is declarative of the Common Law, and mentions 
no expꝛeſs Foꝛm of a Judgment koꝛ that Offence; ſo that 
notwithſtanding that Ac, the Judgment in Treaſon muſt 
be as it ſtood at the Common Law. 

It ſo, there is no certain Judgment oz this Crime found 
in any of the ancient Law-Books; foz they vary from the 
e Aion: I deen e {s Law, which 

e Judgment in Stau i , 
with this, ſaving only in the Omiſſion of theſe Wd. 
then my Loꝛd Coke is miſtaken by leaving out that Cir: 
cumſtance of dꝛawing upon a Hurdle. 

From this it map be reaſonably collected, that he had 
ſeen all the Recoꝛds; and upon Conſideration of the Judg: 
ments, it was his Opinion. that they did and might differ 
in Foꝛm accoꝛding to the Circumſtances of the Caſe. 

But if either the Year-book of H. 7. oz the Abzidgment 
of that Caſe is Law, then Staundford and my Lozd Coke 
are both miſtaken ; the Judgment there is at length, tig 
that he be ſent back to the Tower, and put upon a Purdie, 
and d2awn thꝛough London to Tyburn, and there hanged; 
that his Heart be cut out befoze he is dead, His Head cut 
off, and His Body divided into four Parts, and left to the 
lil of the King. 

Now this Judgment differs in many Things from the 
Judgment in my Loꝛd Coke, foz tis not ſaid quod ſuſpenda- 
tur per collum, noꝛ quod vivus ad terram proſternatur, noꝛ quod 
interiora ſua extra ventrem capiantur, ipſoque vivente comburentur. 


.*Tis true, the Judgment in the Earl of Leiceſter's Caſe 


agrees with that in the zd. Inſt. but in Anno 5 R. 2. a Wan 
was convicted befoze Trefilian 


Chief Juſtice, foz conſpiring 


the Death of the King, and the Judgment was quod viſcera 
de co ſao extrahantur, & . which might 


be after he was dead. | 
Neither have thele Moꝛds been in all the laterPzecedents, 
but if they had, it can be no Objection in this Eaſe becauſe 
this Judgment is at the Common Law, and therefoze to 
argue from modern Pꝛecedents, is not to the Purpoſe. 


4 Beſides, 


* 4 20 | 
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Beſides, the greateſt part of theſe Kecozds vary from 
Staundford and my Ld. Coke, and yet they ſtand good in Law; 
and it cannot be ſhewed where the Omiſſion of theſe Moꝛds 
was ever objected ; much leſs where an Attainder was ever 
reverſed fo2 this Reaſon, 

Therefoze if this Judgment ſhould be erroneous foz the 
Cauſe now objected againft it, many moze may be reverſed 
fo: the Omiſlion of moze material Circumſtances. 


Curia. The Attainder ought to be reverſed foz the O⸗ 

miſſion of theſe Moꝛds. | 
As this is the. greateft Crime, ſo it deſerves the greateſt 
pun ns, and it ſeems very agreeable to natural Ju- 
that there hould be ſome Pꝛopoꝛtion between them. 
Now tho Death is ultimum ſupplicium, pet that is the 
Puniſhment fo2 Felony, which is an Offence of a leſs Na- 
ture, therefoze Treaſon ould. be puniſhed not only cam ul - 


timo ſapplicio, ſed cum aggravatione pœnæ corporalis, vel cum Sith de 


pena qua nulla aſperior, becauſe 'tis a Crime committed a- Rep. Ang. 
4 


inſt the Body Politick in the Perſon of the King: who 245- 
the Head of the Kingdom, and of whoſe Pzeſervation the :;,.;..:.,.: 
Law takes ſo great Care that it puni@eth the very Anten- cap. 28. 
tion to commit Treaſon again him; but no Man can be 11 fl. 8. :3. 
guilty of a Felony without an At done. | 

Mhen the Law of England appoints a particular Judg⸗ 
ment fo2 an Offence, tis not in the Power of the Judges 
to alter it either by any Addition oz Dimtnution. 

"Tis true. there is no Act of Parliament (as has been ob- 
ſerved) which appoints a fozmal Jud t in High Trea- 
ſon. then it mult be conſidered what Judgment was direct 
ed by the Common Law in ſuch Caſes, and it will appear 
that the Pzecedents foz above 200 Years have been unifozm 
without the Omillion of thoſe CWozds, oz ſome of the ſame 


Oꝛt. 
Imp the Earl ot 


Theſe were mentioned, viz. in 1 H. 4. 1. in | 
Huntingdon s Caſe, where it is, That he be cut down alive, 
and his Entrails taken out of his Body and burnt. | 

Jn Humphry Stafford's Caſe, tis in the Pear-book of H. 7- 
od ante mortem cor ſcindatur; and B in abzidging of 
that Caſe mentions the Judgment moꝛe fully viz. he tells - 
us it was, Quod ante mortem corda ſcindantur, which compꝛe⸗ 
hends all the internal Parts. 3 

The next Attainder was of Edmond Bohun Duke of Buck- 
ingham; it was Anno 13 H. 8. tig mentioned in Stow's Chro- 
nicle p. 513. and the Judgment is with theſe Mods. 


Jn 
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85 N 
ol. 699. n Anno 3 E. 6. John Bury was attainted, tis ment 
u Ld. Cob Entries with theſe Moꝛds. toned 
fol. 387. Anno 1 Mariæ Robert Dudley was attainted, tis pleaded in 
the Earl of Leiceſter's Caſe in the Commentaries with theſe 
Moꝛds in that Judgment. 
£1. 182. Then Juſtice Staundford in his Book cf the Pleas of the 
; Crown, which he wrote Anno 2 Eliz. mentions a Judgment 
in high Treaſon, with Wozds which amount to the ſame 
Senſe viz. That his Entrails be burnt in his View. 
'Tis ſo likewiſe in the Caſe of John Littleton *which hap⸗ 
fol. 422,423; Pened Anno 43 Eliz. tis pleaded in my Ld. Cok's Entries, 
and ſo is the Judgment in his 3d. Inſtitutes. 
And then in the Caſe of my Ld. Stafford which was 33 
Car. Il. it was debated what Judgment could be given a: 
nainf him, and a Motion being made that he ſhould have 
udgment to be beheaded, 10 of the Judges were conſulted 
t any other Judgment would be given than what was uſual 
in ſuch Caſes. Whether it would work an Attainder of 
Blood: They were all of Opinion that they could not take 
Notice of any Judgment in the King's Courts but what 
was appointed by Law; and thereupon the Lozd High 
Steward pꝛonounced the oꝛdinary Judgment, viz. that his 
Bowels would be ripped up befoze his Face and thꝛown in 


the Fire. 
Objections and Pꝛecedents pꝛoduced to main⸗ 


As to the 5 
tain a contrary Opinion, they may receive this Ant wer. 


Object. Firſt, That this Judgment is not erroneous by 
Reaſon of this Pmiſſion, becauſe the Moꝛds vivus ad ter- 
ram proſternatur are of the ſame Senſe and Sſanification. 

Anſw. Thoſe Moꝛds are in all the Pzecedents cited be⸗ 
foze, but would not have been ſuffietent if the ſubſequent 
Wozds viz. ipſoq; vivente comburentur, had been left out. 


Object. The Caſe of David Pzince of Wales has been object- 
ed, which happened Anno 9 Ed. 1. tis mentioned by Heta. 
that he detractus ſuſpenſus decollatus diſmembratus & combuſtus 

fait, but doth not ſay in conſpectu ſuo. | 
Anfw. This was a Judgment in Parliament, which differ 
2 Iuſt. 195. from the uſual Judgment not only in this, but in many 
other Things, as may be ſeen in Cotton's A Rc go 1. 
3 ere 


Lib. 1. c. 16. 
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There are ꝛ0 other Judgments in Treaſon befoꝛe the 
25th of Ed. 3. in which theſe Wozds are omitted; but it 
doth not appear by the Books foz what Species of Creaſon 
thoſe Attainders were. 

But thoſe Judgments were not only defective in this, but 
in many other Parts thereof; foꝛ *tis not mentioned in any 
of them where the Quarters (all be diſpoſed, &c. 

So in thoſe Judgments in 21 R. 2. Rot. 22. and in Eaſter 
Term again Henry Roper there was the ſame Defect , and in 
Zouch and Manner's Caſe it was defective in moze Particu- 
lars, viz. Quod Secreta membra amputentur & in igne ponantur, 
quod interiora extra ventrem capiantur & in igne ponantur & ibidem 
comburentur, is all left out. 


So that theſe and all other Pzecedents which can oz 
may be pꝛoduced befoze the Reign of H. 4. ſignify but little 
to pꝛobe theſe Moꝛds may be omitted in Treaſon foz con- 
ſpiring the Death of the Bing, becauſe in thoke Days they 
were very negligent in entring of Judgments, and there- 
foze (as yas been obſerved) the Statute of 29 Eliz. was 
made to confirm thoſe irregular and miſtaken Entries. 
There may be fome Judgments of a later Date pꝛoduced, 
wherein thele Wozds were left out, it may be in the later 
end of the Reign of King Charles II. bus they were againft 
Popiſb Recuſants, who had neither Lands oz Goods to foz- 
keit, and ſo little Care was lintwite taken in entring of 
thoſe Judgments, | 
The giving of Judg:nent againſt Malekactoꝛs is part of 
the Confitution of the Government, and therefoze it was 
ſomething extraoꝛdine ry to affirm at the Bar, that Judg- 
ments in High Treaſon were diſcretionary, which ed 
ts only a ſofter Moꝛd foz arbitrary. | 
Af that Doctrine would once paſs foz Law, then the 
Courts which give Audgments might make new Punibb⸗ 
ments as they would think moze ſuitable to the Crimes; 
they might p2onounce a Jewiſh Judgment, viz. that the Of- 
fender ſhould be ſtoned to Death; 02 a Turkiſh Yadgment, 
that he ſhould be ſtrangled ; oz a Roman Judgment, that he 
Gould be murder d; oz a French Judgment. that he ould be 


bꝛoken on the Wheel ; afl which are contrary to the known 


Laws of this Realm. 
(his being then an eſſential part of the Judgment ſettled 
and ſtated by the Common Law of England, the Omiſſion 


of theſe Wozds makes it void. 
Like the Common Caſe of a Judgment in an Afſsmpſic 


fo:81. mages, and 2d, Coſts: The E was thus, 
* 3 


—_ 
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Yelv. 107. ſſ. Ideo conſ. eſt &c. quod {the Plaintiff) recuperet damna ſua 


per jurat &c. aſſeſſ. ad octo libras necnon 20 8. pro miſ. & cuſtagjis 


de incremento &c. omitting the 2 d. foꝛ Coſts aſſeſſed by the 
Jury, which is not helped oz included by the Increaſe, that 
is, by the Act of the Court ex officio, foz which Reaſon the 
Judgment is erroneous. e 

Laſtly, This Reaſon was added to the Attthozities befoze 
recited, viz. if this Omillion in the molt ſevere part of the 
Judgment ſhall not be Erroz, then thoſe Judgments which 
have theſe Wozds cannot be ſuppozted, becauſe a heavier 
Puniſhment is by that Means affiined on the Subject than 
allowed by Law, and may fo2 that Reaſon be reverſed. 

Thecefoze it muſt of Neceſſity be, that thoſe Wozds make 
a neceſſary part of the Judgment in High Treaſon, and the 
Omiſſion of them makes it erroneous, 
Neither is it impoſſible in Nature (as hath been objected) 
that ſuch a Judgment ſhould be executed; foz Colonel Har- 
riſon, one of the Regicides, was cut down alive, and 
after his Entrails were taken out of his Body, he roſe up, 
and had Strength enough left to trike the Executioner. 

The Judgment was reverſed ; which Judgment of Re: 


verſal was afterwards uffirmed in the Youſe of Lozds, 
Show. Par. Caſes 129. 


Hunt verſus Braines. 


Hill. 6. Rot. 41 t. 


17 Replevin foz taking bona catalla & averia, &c. The De- 
fendant made Cognizance foz the taking of averia only, 
fo: that a Rent⸗charge of 100 l. per Annum was granted out 
of the Lands, &c. payable half-pearly at Michaclmas and 
Lady-day, that 33 l. parcel of 50 l. foz half a year's Rent be- 
ing behind and unpaid, he diſtrained, and ſo juſtifies the 
— a * petit judicium & retorn' averiorum bonorum & catallo- 
rum P o 
;. Upon a Demurrer to this Avowzy, it was held to be in⸗ 
ſufficient, becauſe he did not ſhew when the other x7 1. was 
paid to make up the half Pear's Rent. 

Beſides, the Action was bzought foz taking bona catalla & 
averia, and the Defendant avowed the taking of averia only, 
which is an Anſwer only foꝛ the live Cattle, and not foz the 
Whole; and foz theſe Reaſons the Plaintiff had Judgment. 


DE 
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Termino Paſchæ. 


Anno 5 W. III. Regis in B. R 1695. 


Williams, Executor of Melliſh, ver ſuss Under- 
Sd of Wilts. "oy 


Action on the Caſe again the Defendant for a 18185 
falſe Retozn, ſetting fozth, that his Teftatoz 4 Ja- 84. 460 
cobi had recovered a Judgment againf one Smart 

fo2 140 l. and that he ſued out a Teltatum Fieri fac. againft 
him, which he delivered to the Defendant, who made Exe- 
cution., and levied Goods, &c. to the Ualue of 101 1. and 
returned that he had levied only 19 l. 15s. which he was 
ready to pay; and that he had moꝛe Goods in his Poſſeſſion, 
to the Ualue of 40 l. which remained with him pro defectu 
emptorum, whereas in truth he had levied moze.. 

That afterwards Melliſh the Teffatoz died, and foz this 
ed '_ the Plaintiff bzought an Action, and had a 

erdict. | 

And now it was moved in Arreſt of Judgment. that the 
Platntif, as Executoz, could not maintain this Anton, be- 
cauſe it was a perſonal Coꝛt done to his Ceſtatoꝛ, foz which 
the Executoꝛ could have no Remedy after his Death. 


Ff | 


TE Plaintiff as Executoz to Mellin, bzought an i Satk 12 


Jn 
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Cro. Car. Jn Hillary Term 8 Caroli, this was made a Doubt in the 
299- Cale of Purſtow and Prince, but my Lozd Rolle in abzidgitg 
part 913. of that Caſe tells us, that the Action would not lie. 


Econtra. It will not be denied, but that an Action of Debt 
will lie againf} a Sheriff fo: Money levied by Uirtue of an 
Execution, and not anſwered to the Zreditoz ; fo: tho' there 
Hob. 2c6. is no actual Contra detween the Dheriff and the Ereditoz, 
ret Debt welt ite upon a Contract in Law; becaufe when 
the Money is levied, the Action ceaſes againft the Detendant. 
and is transferred to the Sheriff ; and if it could not be re⸗ 
covered of him, there would be a manifeft Fnjury done to 
the Party. | 
It cannot de p:operly ſatd in this Caſe, that there fs any 
actual Wrong oꝛ Injury done to the Perſon of the Teffatoz ; 
fo: if ſo, then moritur cum perſona ; but tis an Injury done 
to his Eſtate in which he is repzeſented by his Exe: 
4d. 3. c. 13. cutoz, and therefoze he may maintain this Action within 
the Equity of the Statute de bonis aſportatis in vita Teſtatoris, 
which * an Action of Treſpaſs fo2 a Wrong done 
0 
Noy. 87. An Executoz may have a Beplebin a Detinue foꝛ taking 
Pop. 17. of Goods tn the Life-time of his Teſtator, becauſe the Pro- 
pg perty, — and ſo doth the Wrong to his Eſtate 
Therefoze it hath been held, that he may have a Trover 
tas any Converſion in the Life of the Teſtator, and likewiſe 
an Elcape upon mean Pzociſs, becauſe the Body of the 
P2ilouer being a Pledge foz the Debt, the Executoꝛ might 
otherwike without any Remedy. 3 
So he may have Debt againff a Parimioner foz not ſet- 
ting out of Tithes in the Cime of his Teftator, betauſe the 
Statute makes it a Duty. 
perſonal Action dies at 


comuon Tan u he ee et upon the Equity of 
this Statute a frong done to his Eftate till remains. 8 


Judgment was given ar the Plaintiff oifi cauſa. 
Gibbons verſus Pepper. 


— 


£M5.181. 


ged. Joy. 


f the Defendant pleaded, that he 
1 Ven. 255. 1 was riding on a Horte in the Digh-way, and that on a 
2 Lev. 172. (udden Fright the Yozſe ſtarted and run upon the Plaintiff, 
2 Jones 205. Who continued in the May after he was called to go out, 
3 Lex. 37. which was the fame Allault. "Y 


2 Salk. 637. 15 Aſſault and 
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To this Plea the Plaintiſt demurred, and it was moved 
in Behalf of the Defendant, that what he Had pleaded, 
was a ſufficient Excuſe z fo2 it was no egiett in bim, and 
the Miſchicf done was inevitable. tr 
'Tis. like the Caſe of Weaver and Ward, where in Treſ- Hob. 134. 
paſs, Aſſault and Battery, the Defendant pleaded, that{he Noll. Abr. 
was a trained Soldier, and that he and the Plaintiff were , 
under one Captain, and in muſtering he diſcharged His 
Gun, which caſualiter, & per infortunium & contra voluntatem 
ſuam did hurt the Plaintiff; and it was there held, that if 
the Defendant had pleaded that he could not Have avoided 
it. 02 that the Plaintiff had run croſs the Gun when it was 
diſcharging, 02 had ſet fozth the Circumltances ſo that it 
might appear to Court to be inevitable, that ſuch a 
Plea had been a ſuf Juklfification. | 

But it was anſwered, that Caſe was not parallel with 
this, becauſe the Fact was confeſſed there; © 3 the Ba 
is not anſwered here; he would habe pleaded the Ge 
Jflue, fo2 if the Yozſe run away agatnlt his Wt 
not have been found Guilty, becauſe in ſuch Caſe it 2 
be ſaid with any Eolour of Reaſon to be a Battery in the 
Rider. The Plaintiſt had Judgment. 


864. 


Benera 
he would 


Derrier verſus Arnaud. 
Hill. 6 Willielmi, Rot. 416. 


debitatus aſſumpſic, the Þ 
zZ ren 


R Franciz 
Dogs Regis, &c. ORIUINDIS. 1 
And upon a Demurrer Exception 8 A 
becauſe tis not a direct Aﬀixmative that the bail was 
 alicnigena z it would habe been Natus, and not oriundus. 
Curia. In a Real Action the Wozd Alienigena had been well 
enough, cone Doubt being made whether it wag fo in 
this Cafe a farther Day was taken to conUder of off and 


Nets Er c 


St. Leger 


afterwards ſome $ being cited out of Raſtal, 
— Moꝛd natus w. [uppited 
good, 


by oriundus, the Plea was 


—— — 
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St. Leger verſus Pope. 


Dominus Rex & 'Domina 
Regina mandaverunt di- 
leo & fideli ſuo Geor- 
gio Treby militi capital. 
Juſtic. ſao de Banco bre- 
ve ſuum clauſum in hc 
verba, vix. 


Ulielmus & Maria, &c. 
Reponſ. Georgii Tre- 

by militis capital. Juſtic. infra- 
nominat. Recordum & proceſ- 
ſum loquelæ unde infra fit 
mentio cum omnibus ea tan- 
gen. coram Domino Rege & 
Domina Regina ubicunque &c. 
ad diem infracontent. mitto in 
quodam Recordo huic brevi 
annex. prout interius mihi p- 
cipitur Georg, Treby Plita. 
irrotulat. apud Weſtm coram 
Georgio Treby milite & ſociis 
ſuis juſticiarits Domini Regis 
& Dominz Reginz de Banco 
de Termino ſancti Michis. An- 
no Regni Domini & Dominz 
Willielmi & Mariz Dei gratia 


&c. quinto, Rot. 337. 
Middleſex Ml. Jobes. St. Le. 


ger nuper de parochĩa ſancti 
Martini in Campis in Com. 
John S. Leger of Donocale 


plito. quod reddat ei cencum 
& ſeptem libras & decem ſoli- 


dos quosei debet & injuſte de- 
tinet &c. Et unde idem Roge- 
rus per Jobannem Oliver At- 
torn' ſuumdicitquod cum præ· 
dict. Johannes St. Leger & Ro- 
gerus Pope octavo Dei Julii 
Anno Dom' milleſimo ſexcen- 


teſimo nonageſimo primo apud 


paroch. ſanct Martini in campis 
in comitatu Middleſex Latrun- 
culis luſer. ad ludum Anglice 
voc. Back-Gammon cumq; 
ad ludum ill um præd. Rogerus 
adtunc & ibm. uno jactu jecit 
quatuor ſuper unam aleam & 
uatuor ſuper alteram aleam 
nglice thꝛew two Fours 
cumg; ſuperinde præd. Rogerus 
adtunc & ibidem tetigit & 
paulatim movebat duos latrun- 
culorum ſuorum Angl' two of 
hts Table-men ſed non amo- 
vebat illos a ſtatione ſua Ang- 
lice from the Point they 
ſtood on cumq; ſuperinde ad- 
tunc & ibidem pignore certat. 
fuit Anglice a (Uager was 
laid inter prædict. Johannem 
St. Leger & præfat. Rogerum 
modo ſequenti videlt. qd. pd. 


St. Leger centum & quinqua- 
ginta nummos aureos Anglice 


; | ;, Vocat.Guineas ſi præfat. Roge- - 
: — — — * Tus tenebatꝑx jure luſus illius 
| pondend. Rogero Pope Ar. de 


amovere Anglice to Play du- 

os Latrunculos illos quos ita 

movit quodqʒ przd' Johannes 
2 


Rogerus ſolveret pfat. Johanni, -. + 


m—_— 
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St Leger ſolveret præſat. Ro- 
ero centum nummos aureos 
1 præd. Rogerus non teneba- 

tur jure luſus illius amovere 

Anglice to Play duos latrun- 

culos illos quos ita movit & 
præd. Johannes St. Leger & 

Rogerus adtunc & ibidem pro 

determinatione pignorationis 

illius Anglice of that Mager 

poſuer. ſe ſuper judicium A- 

trienſisAnglice of theGz0om- 

Pozter ot England camg; pd 

Johannes St. eiſdem die 

& Anno ſuprad. apud paroch. 

pred. per ſcriptum ſuum ſigil- 

lo ſuo ſigillat. Curiæque dicti 

Domini Regis & Dominæ Re- 

ginæ nunc hic oſtenſ.cujus dat 

eſt eiſdem die & Anno cog- 
novit pignorationẽ præd. An- 


ohannes St. Leger per idem 
criptum obligavit ſeipſum ſol- 
vere przfat. Rogero Pope vel 
ordim ſuo Centum nummos 


fo the ſaid Wager & pd. 


aureos Ang]. vocat. Guineas 


quando Atrienſis Anglice fo 
ſoon as the G200m-Poxter 
adjudicaret Anglice would 
=_ his judgment in caſu 
llo fi accideret quod judicium 
illud foretcontra przd. Joban- 
nem St. Leger & idem Rogerus 
in fact. dicit quod poſtea 
confectionem ſcripti præd. & 
ante impetrationem brevis ori- 
inalis præd Rogeri in Curia 
ic ſcilt. 31 Die Juli Anno 
Domini 1691 ſupradicto qui- 
dam Thomas Neale Armiger. 
tempore confeQionis ſcripti 


——_— 


prædict & diu antea & abin- 
de adhuc exiſten. Atrienſis 
Anglice the Gz00m-Po02ter 
of England in — ad- 
jadicavit contra præd. Johan- 
nem St. Leger ſcilt. qd. præd. 
Rogerus non tenebatur jure 
luſus illius amovere Anglice 
to play duos latrunculos illos 
quos ita moviſſet nifi moviſſet 
illos a ſtatione ſua Anglice off 
from the Point quodq; cen- 
tum nummi aurei Anglice vo- 
cat.Guineas tempore confec- 
tionis ſcripti pred. & diu antes 
fuer. & adhuc exiſtunt valo- 
ris prædictarum Centum & 
ſeptem librarum & decem ſo- 
lidorum ſcilt. apud parochiam 
æd. in Com.præd. unde præd. 
ohannes St. 
ibidem habuit notitiam præd. 
tamen Johannes St. Leger licet 
ſeplus requiſit. præd. Centum 
& ſeptem libras & deceni ſo- 
lidos eidem · Rogero non red- 
didit ſed ill. ei hucuſq; reddere 
omnino contradixit & adhuc 
contradicit unde dicit quod 
deteriorat. eſt & dampnum het. 
ad valentiam 40 l. & inde 
producit ſectam &c. 

Et præd Johannes per Ed- 
mundum Hubberfeild Attorn. 
ſaum ven. & defend. vim & 


injuriam quando &c. Et petit, 


auditum ſcripti præd. & ei 
legitur in hæc verba ſſ. J John 
St Leger of Donocale Eſq; do 
own that J have betted 


with Lieutenant Colonel 


Roger Pope one hundzedGut- 


Leget adtunc & 
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neas againſt an hundzed 
and fifty, concerning a 
Diſpute ariüng on the 
Manner of playing a Caſt 
at Back-gammon, which 
is ſtated and ſigned by us 
both, and Captain Francis 
— _ 2 — An 
Deciſion 200M - 
—— of England. And J 
do by theſe Pzefents oblige 
my cif in the Moꝛd and 
Honour of a Gentleman, 
to pay unto the ſaid Roger 
Pope 02 his Ozder,02 whom 
he appoints to receive it. 
one hundzꝛed Guineas fo 
ſoon 7 —— — 
$ Judgme 

te Eate tf le ly bppe 
at udgm ⸗ 
gainſt me. The Queſtion 
to the Gz0om-Pozxter is 


tated under the Letters of 


A. B. and C. John St. Leger 
is meant by A. and Roger 
by B. Given under 
my Hand and Seal this 
8h. Day of July 1691. Qui- 
bus lectis & auditis idem Jo- 
hannes dicit quod ipſe de de- 
bito pd. virtute ſcripti pd. one - 
rari non debet quia dicit qd. in 
ſtatuto in Parliamenti Domi- 
ni Caroli ſecundi nuper Re- 

is Angliz inchoat. apud 
Weſtm. in Com. Middleſex 
octavo Die Mali Anno Regni 
dicti Domini nuper Regis dect- 
mo tertio & per diverſas Pro- 
rogationes & adjournament. 
ibid. continuat. uſq; decimum 
ſextumdiemMartii Anno Reg- 


præd. Rogerus 


& non cum vel pro 


ni ejuſdem nuper Regis deci- 
mo ſexto inter alia authoritate 
ejuſdem Parliamenti ordinat. 
& inactitat fuit qd. ſi aliqua 
perſona vel ꝑſonæ ad aliquod 
tempus vel tem poſt viceſi- 
mum nonum diem Septembris 
in Anno Domini 1664. lude- 
ret ad & cum pictis chartis 
Anglice Cards aleis latruncu- 
lis &c. (reciting the Stat- 
tute.) Prout p eundẽ actum 
inter alia plenĩus apparet & ide 
Johanues in facto dicit quod 
poſt 29 diem Septembris Anno 
Domini 1664. ſupradict. & 
ante confectionem _ præd 
ſcilt. præd. octavo die Ja! 


ii 
Anno Domini 1691. ſuprad. 


apud 
pred. ipſe idem Johannes 8 
: ludebant cum 
aleis ad quendam ludum vocat. 
Back-gammon quodq; pd. 
Centum nammi aurei vocat. 
Guineas inprzd.ſcript. men- 
tionat. adtunc & ibm ad unum 
tempus & unum congreſſum 
Anglice meeting fuerunt pig- 
norat. Anglice betted per e- 
undem Johannem cum 
Rogero & perdit. in luſu illo 
iis 
depoſit. Anglice ready Mo- 
ney quodqʒ pd. centum num- 
mi aurei vocat. * —— 
pignorationis illius Ang - 
ſice at the Time of the ſaid 
Bett necnon tempore adjudi- 
cationis in narratione præd. 
— per Thomam Neale in 
ea narratione mentionat. 
fieri ſuppoſit. fuerunt * 
2 ultra 


præd. in Com. 


— 


— 


— —_—_ — ——— —_— 
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ultra ſummam centum libra- 
rum viz. valoris centum & ſep- 
tem librarum & decem ſolido- 
rum ſaperius petit. viz. apud 
parochiam præd. in Com. præ- 
dict. quodque przd. centum 
nummi aurei tempore luſus illi- 
us non fuerunt pignorat. An- 


| glice betted in pecuniis depo- 


. Anglice ready Money ne- 
que tempore adjudicatiqn. pd. 
in narratione pd fieri ſuppoſit 
ſolut. ſed pro ſecurĩtate ſolu- 
tionis præd. centum nummo- 
rum aureorum per ipſum Jo- 
hannem cum præd. Rogero ut 


prefertur pignorat. Anglice 


| betted idem Johannes poſtea 


ſcilt. prædicto octavo die Julii 
Anno Dom. milleſimo ſexcen- 
teſimo nonagefimo primo ſu- 

dicto aqud paroch. pred. 
in Com. pred. ſcriptum przd' 
in narratione præd. mentionat 
præfat. Rogero dedit figillavit 
& ut factum ſuum deliberavit 
per quod ac vigore ſtatuti pd. 
in co caſu inde edit & provi. 
ſcriptum præd. fuic & eſt va- 
cuum & nullius vigoris in! 
& hoc parat. eſt verificare unde 
— En e de debito 
prædicto virtute ſcripti præd. 


To this Plea the Plaintiff demurxed, and the De- 


fendant joined in Demurrer ; and 

ben foz the Plaintiff in the 
a Carit of Erroz was bzought, and the 

aſſigned, and in nullo eſt erratum was 


St. Leger verſus Pope, 


dament was 
Common Pleas ; and 14 


The CASE, 


the 


was obliged. 


to play the Men he touched; whereupon 


Ten Defendant were playing 
8 SBack-gammon, and the Plaintif in the Action 
gp bg —3— — : WM 
e Pot a Di een e 
| 2 A r, which was — into CUriti 
Platnris in Erro: was obliged topa 
Ne 
Pp, 
ed, and M2. Pope was to pay him 150 Guineas if he 


This Mager was to be decided by the 5 
who gave Judgment, that Mz. Pope was not obliged 


Ggg 


1 


Grroom Porter 


the hundzed 
Guineas 
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Guineas were loſt; foz which the Action was bzought below, 
and upon tye Statute pleaded, Judgment was given fo2 tie 
Plaintiff, and now it was argued fo? the Plaintiffin Erroz. 

That the Demand was wong. becauſe the Note on which 
the Action is bzought is foꝛ Payment of Guineas ; now Guineas 
quatenus ſuch cannot be demanded, becauſe they are of no 
certain oꝛ determinate Ualue, foz they may be altered, ad- 
ded 02 diminiſhed by Pꝛerogative; and therefoze the Sta- 
tute 5 & 6. Ed. 6. pzohtbits the buying of Coin, becauſe no 
Perſon can ſet a Ualue thereon but the King. 

Beſides Guineas are by Pꝛocla mation at 20 s. Aalue and 
no mo2e: and tf ſo, the Plaintiff has a Judgment (02 moze 
than the Law allows. and this being an Engliſh Coin, you 
cannot declare foz it ad valentiam, &c. as tis uſual toꝛ foꝛeign 
Coin, in which Caſe the Action is bzought in the detinet 
only, becauſe the Aalue of ſuch Coin is not known to the 
c_ and therefoze tis uncertain what Sum hall be re⸗ 
c a | 

But fo2 Engliſh Coin the Action is always bzought in 
Debet and — and without ad valentiam. dr . * 

At therefoze the legal Aalue of a Guinea is 20 s. the Plain: 
tiff Hath obtained an unlawful Judgment, viz. foz moze 
than the Ualue, if it is above 20 3. than the Hum will 
amount to moze than 1001. and ſo within the Statute of 


Gaming. | 8 


To this it was anſwered, That the Uritin 
rant the Declaration and the Demand, foz2 if Guineas are 
not of the noted and common Coin of the Kingdom, and of 
no certain aalue, then they are as fozeign Coin to the 
Court. and they may be demanded as in that Caſe, ſo like- 
wile in this by to many pieces of Money valoris, &c. and in 
— 
oa 0 : 

But if the Demand here had been of Guineas only, without 
taping ſo many Pieces of Gold, then it had been like the 
Demand of Dollars in fozeign Coin. and the Action muſt 
babe been bzought in the Detinet, berauſe the Ching in Spe- 
cle is demanued. 

Then as to the Statute of Gaming it doth not concern 
this Anſon, becauſe this is a Mager, and not within the 
Reach of that Law: 'tis not any playing, but a collateral 
Matter concerning the Right of a particular Game. 

No Judgment was given concerning this Matter but an 
Objection was made that there was a QUariance between 
the Declaration and the Note therein ſet foꝛth; koꝛ the Acti⸗ 
on was grounded on a Mager, and the Plaintiff declared 

2 


that 


1 


— 
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that the Defendant per ſcriptum ſuum &c. cognovit pigno- 
rationem, Anglice the Wager, and upon Oyer of the 
CUriting there is nothing therein relating to ſuch an 
Acknowledgemt, ſo that he made that to be a part of 
the Deſcription of the Mriting which would have 
come in by Way of Averment out of it, viz. he ought 
to have averred that the Mager in the Cariting, and 
foz which the Action was bought was the ſame Ma⸗ 
ger, - and koꝛ this Reaſon the Judgment was re: 


Strode werſus Birt. 


Trin. 6 Rot. 515. 
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Strode Armi 


inus Rex & Domiji- 
na Regina Mandaver. 
dilicto & fideli ſuo i 
Treby Mil. Capital Juſtic. de 
Banco breve ſuum clauſum in 
hxc verba viz. Gulielmus & 
Maria Dei Gratia, Angliz 
Scotiz Franc., & Hiberniz Rex 
& Regina fidei defenſores &c. 
dilecto & fideli ſuo io 
Treby Milit. Capital Ju i 
ciario ſuo de Banco ſalutem 
Quis in recordo & proceſſi 
am in redditi 

foit in 


elæ 
ira ph vobis & Sociis 
veſtris 


Juſticiariis noſtris de 
Banco per Breve noſtrum inter 
Thomam Byrt & Edwardum 
gerum & Richar- 
dum Thorn de quadam tranſ- 
greſſione ſuper caſum eidem 
Thomz per præfat Edwardum 
& Richardum illat. ut dicitur 
Error intervenit manifeſtus ad 


grave damnum ipſorum Ed- 


wardi & Richardi ſicut ex que- 
rela ſua accepimus nos errorem 


Sas Jo- proce 


ſi quis fuerit modo debito 
corrigi & partibus pd. plenam 
& celerem juſtitiam fieri volen- 
tes in hac partes vobis manda- 
mus quod ſi judic. inde reddit. 
fit tunc recordum & proceſlum 
præd. cum omnibus ca tangen. 
nobis ſub ſigillo veſtro diſtincte 
& aperte mittatis & hoc breve 
ita quod ea habeamus in Oc- 
tab. 3 beatæ Ma- 
riæ ubicunq; tune fuerĩmus in 
Anglia ut inſpect. record. & 
przd* ulterius inde 


* errore ill. 4 15 
ciamus quod re & ſe- 
_— | N — 
nem hujus Regni iz fucrit 
faciend. Teſte nobis Foſs apud 
Weſtm. vicefimo nono die la- 
nuarii An. Reg. noſtri quiato. 
Paget. 


Reſponſ. Georgii T 
Mil. Capital. Juſticiar. 2 
nominat. Record. & | 
loquelz unde infra fit mentio 
cum omnibus ea tangen. coram 


6882 | 


Domino 


— 
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Domino Rege & Domina Re- 
ine ubicung; &c. ad diem in- 
content. mitto in quodam 
recordo huic brevi annex. pro- 
ut interius mihi præcipitur. 


Geo. Treby. 
Placita irrotulat. apud 
Weſtm. coram Georgio Treby 


Milit. & Sociis ſuis juſticiariis 
Domini Regis & Dominæ Re- 
ginz de Banco de Termino 
Sanctæ Trinitatis Anno Regni 
Domini Gulielmi & Dominz 
Mariz Dei gratia Angl. Scotiæ 
Franciz & Hiberniz Regis & 
Reginz fidei defenſor.&c.quin- 
to Rot. 313. 


fg. Edwardus 


Com.) pred. Amiger 8 R 
* a - mY 
— Thorne n de ea- 
dem Yeoman Attach. fuerunt 
ad reſpondend. Thomz Byrt de 
Placito tranſgr. ſuper caſum 
&c. Et unde idem Thomas per 
Galfridum Portinger Attorn. 


ſuum queritur quare cum ipſe 
idem Byrt primo die 
Maii Anno Regni Dotnini Re- 


gis & Dominæ Reginæ nunc 
Secando = continue — 

ſtea hucuſqʒ legittime 1 
— & adbuc polleſſio- 
mat. exiſtit de & in uno tene- 
mento continen. in fe unũ mo- 
Jendinum fallonicd unum mo- 
Iendinum granaticum uuum 
clauſum unã rodã ter- 
ræ & una peciam terræ vo- 
cat. Wythybed cum pertin.ĩn 


4 


de Downlide in 


Paroch. de Shepton 
Com. præd. ac per totum idem 
tempus ipſe idem Thomas Byrt 
de jure habuiſſet & habere & 
gaudere debuiſſet communiam 
paſturæ in mille Acris terræ 
vocat. Mendip Fozeſt in 
Com. præd pro omnibus ave- 
riis ſuis communicalibus in 
& ſuper tenementa prædicta 
cum pertin. levan & cuban 
quolibet anno omni tempore 
_ 1 = tenementa 
ua i n. & per- 
tinen. prædict. Edwardus & 
Richardus 
* ſed machinan & malitio- 
e intenden. eundem Thomam 
Byrt in hac — minus rite 
prægravare injurare & quam 
—— damnificare & ipſnm 
Thomam Byrt de communia 
ſua pred. in mille acris 
terrz vocat. Mendip Fozett 
& de uſa proficuo & beneficio 
inde ma & minus juſte 
impedire & deprivareac ipſum 
Thomam pejorare & deteriora- 
re ipſi iidem Edwardus & Ri- 
chardus eodem primo die Maii 
Anno ſecundo ſupradicto 2 
Shepton Mallet præd. ſolum 
& fundum præd. mille acrarum 
terræ vocat. Mendipę oꝛeſt in 
diverſis locis ejuſdem Foreſtæ 
effoderunt & ſubverterunt & 
— 1 plurima o—_ P- cuni- 
culis . Cony-Bo2oughs, 
— ibidem fecerunt & 
erexerunt & cuniculos adtunc 


terræ vocat. Mendip Foꝛeit 


locaverunt 


Mallet in 


iflorum non 


& ibidem in eĩſdem mille Acrĩis 


BS I” 


— 
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locaverunt & propagaverunt & 
antra & cuniculos ill. ibidem 
per totum tempus ill. cuſtodi- 
verunt & continuaverunt qui 
quidem Cuniculi quam pluri- 
mam part” herbæ ibid. ereſcen. 
diverſis diebus & vicibus infra 
tempus præd. depaſt. fuerunt 
ſpoliaverunt conculcaverunt& 
conſumpſerunt iidemq;Ed war- 
dus & Richardus eodem primo 
die Maii Anno ſecundo ſupra- 
dicto & diverſis dĩebus & vici - 
bus infra tempus pred. in ei(- 
dem mille acris terrz vocat. 
WendipFozeſt qua plurimos 
laqueos & tendicolos ibidern 
ſparſim ſixerunt poſuerunt cu- 
ſtodiver. & ſingi & poni pro- 
curaverunt per viginti 
oves ipſius Thomz Byrt in & 
ſaper tenementa ſua prædicta 
cum pertin. levan. & cuban. 
per ipſumad herbam inciſdem 
mille acris terræ vocat. Men⸗ 


dip Foꝛeſt tunccreſcen. depaf- 


cen. impoſuĩt nuten communia 
ſua præd. in laqueos & tendi- 
culos ill. ibidem incider. & 
ibidem capt. q imum 
dammificat. detoriorat. & ſpo- 
iat. fuerunt & nullius uſus 
five valorts eidem Thome ad- 
tunc & ibidem devenerunt ra- 
tione quorum quidem premil- 
ſorum idemThomascommuni- 
am ſuam præd. proovibus & a- 
veriis ſuis præd. in & ſuper 
tenementa ſua præd. cum per- 
tin. levan. & cuban per totum 
tempus pred habere uti ſen 
gaudere in tam amplo & bene. 


ficiali modo prout debuit uti 
ſeu gaudere non potuit ſed 
idem Thomas uſum proficuum 
commoditat.eaſiment & benefi- 
cium Communiæ paſturz ſux 
præd. in præd. mille acris ter- 
ræ vocat. Mendip Foreft, p 
totum idem tempus perdidit & 
amiſit ad dampnum ipſius Tho- 
mz Centum librarum & inde 


producit ſectam, &c. 


Et prædict. Edwardos & Ri- 
chardus per Henricum Godfrey 
Attorn* ſuum ven. & defend. 
vim & injuriam quando bc. Er 
dicunt quod narratio przd.ma- 
teriaqzin cadem content.minus 
ſufficien. in legeexiſtunt ad ip- 
ſum Thomam actionem foam 
præd. inde verſus eoſdem Ed- 
wardum &Richardom habend. 
fen manutenend. ad quam qui- 
dem narrationem jidem Ed- 
wardus & Richardus neceſſe 
non habent nec per legem ter- 
— 1 * — —— 
parat. font ven 
deſectu fufficien. — 2 
hac parte iide Ed'us & Rich us 
Thomas ab actione ſua 


inde verſus ipſos habend. præ- 


cludatur &. Et pro cauſis 
moration. in lege idem Ed- 
wardus 8 Richardos dicunt & 
oſtendunt Curiz hic quod 
præd. Thomas in narratione 
ſua præd. non monſtrat ali- 
quam præſciption ſeu aliquem 
alium titulum ad communia 
præd. habend. ac etiam dicta 

narratig 
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narratio valde incerta eſt & 
caret forma. 


Et prædict. Thomas ex quo 
ipſe ſufficien. materiam in lege 
in 5 — 11 
on. ſuam verſus - 
wardum & Richardum habend 
manutenend. ſuperius declara- 
vit quam ipſe parat. eſt verifi- 
care quam quidem materiam 
przd. Edwardus & Richardus 
non dedicerunt nec ad cam ali- 
qualiter reſpondent ſed verifi- 
cationem ill admĩttere omnino 
recuſant idem Thomas petit 


judicium & damna ſua occaſi- 


one præmiſſor. ſibi adjudicari 
&c. Et quia Juſtic. hic fe advi- 
ſare volunt de & ſuper præmiſ- 
ſis priuſquam judicid inde red- 
dant dies inde dat.eſt partibus 
præd. hic uſqʒ a die ſancti Mi- 


chaelis in tres ſeptimanas de 


-onem ſuam 


content. ſuſſicien. in 


audiend ĩnde judicio ſuo eo qd 
aſtic. hic inde nondum 
uem diem hic venit 


per per quam compertum 


3 præd. per hoc 
viſis pmiſhs & per Juſticiar. hĩc 
plenius intellectis videtur ciſ- 
dem juſticiar quod narratio 
przd'in forma præd. fact. & de- 
clarat. ac materia in 2 
ſtunt ad ipſum Thomam acti- 
verſus præ- 
fat. Edwardum & Ricbardum 
habend. manutenend. prout 
præd. Thomas ſuperius allega- 
vit ac quod idem Thomas 


dampna ſua occaſione præmiſ- 
—— 4 verſus prxfet. Ed war- 
dum & Richardum recuperare 
debeat ſed quia neſcitur quæ 
dampna idem Thomas ſuſtinu- 
it occaſione præmiſſorum prz- 
cept. eſt Vic. quod per ſac rum 
proborum & legalium homi- 


num de balliva ſua diligenter 


inquirat quz dampna idem 
Thomas —— tam occaſi - 
one præmiſſorum quam pro 
miſts & cuſtagiis Cais * 
ſum circa ſeC 


- tam 2 in hac 
parte appoſit. & Inquifitionem 
quam &c. Vic. conſtare fac. 
hic. in Octab. Sancti Hillarii ſub 


ſigillo &c. & ſigillis &c. 
diem hic venit 


Ad 
_ Thomas per Attorn. 
uum præd. & Vic. videlicet 
Robertus Siderfin Armiger mo- 
do mand. hic quandam inqui- 
ſitĩonem coram eo apud Civi- 


tat. Wellen in Comitatu præd. 
12 dicJanuarii ult.przterit. per 
capt. 


ſacrum duodecim &cc. 
exiſtit 
przd. Thomas ſuſtinuit 
ampna occafione præmiſſo- 
rum ultra mĩſ. & cuſtag ſua 

ipſum circa * ſuam in 
parce appolit. inque 
ſolid. & pro mil. & coſtagiis 
ill. ad duosdenarios Ideo conf. 
eſt quod prædict. Thomas re- 
cnperet verſus præſat. Edwar- 
dum & Richardum dampna ſua 


præd. ad quinpue ſolidos & 


duos denar. per inquiſitionem 
præd. in forma præd. compert 
| nec- 


— 
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nechon quindecim libras qua- 
tuordecim ſolidos & decem 
denar.eidem Thomæ ad requi- 
ſition ſuam ꝓ miſis & cuſta- 
giis ſuis p Curiam hic de in- 
ctemento adjudicat. quz qui- 
dem dampna in toto ſe attin- 
gunt ad 16 l. & pd. Edwar- 
dus & Richardus in mia. &c. 
ſign. 28 die Februarii Anno 
ſexto Willielmi & Martz. 
Poſtea ſcilicet die Veneris 
px. poſt Craſtinum Sanz 
Trinitatis Anno Regni Domi- 
ni Willielmi & Dominz Ma- 
riæ nunc Regis & Reginæ An- 
gliz, &c. ſexto coram Domi - 
no Rege & Qpmina Regina a- 
Weſtmd venerunt prædict. 
wardus Srrode & Richardus 
Thorne ꝑ Petrum Courtney 
Attorn. ſuũ & dicunt quod in 
rrecordo & ꝓceſſu prædict. ac 
etiam in redditione judicii 
præd. manifrſte eſt erratum in 


hoc videlt. quod per recordum 


rzd. apparet quod judicinm 
IL in forma præd. reddit red- 
dit. fuit p præd. Thoma B 
verſus 


.Edwardum Strode 


legem terrz hujus Regni no- 
ſtri Angliz judiciumillud red- 
di debuiſſet pro prædict. Ed- 
wardo Strode & Richardo 
Thorne verſus eundem Tho- 
mam Byrt Ideoin eo manifeſte 
eſt erratum, erratum eſt etiam 
in hoc _ non habetur ali- 


quod Breve ng inter 
przd. partes de placito præd. 


ad watrantizand. narrationem 


ginz de Banco 


& Richardum Thorne ubi per 


præd. Thomæ Byrt præd. de 
recordo affilat. nec de recordo 
reman. in cuſtodia cuſtodis 
Brevid dict. Domini Regis & 
Dominæ Reginz de Banco 


erratum & iide Edwardus 
Strode & Richardus Thorne 
nt Breve dicti Domini 
egis & Dominz Reginz præ- 
fat. cuſtod. brevium ipſorum 
Domini Regis & Domina Re- 
præd. dirigend. 
ad certificand. dict. Domino 
Regi & Domitiz Reginæ ple- 
* _ & eis con- 
itur quod præce 

eſt Willems! Thur 0 Art 
gero Cuſtod. brevid dict. Do- 
mini Regis & Dnæ. Reginæ de 
Banco prædict. quod ſerutatis 
Brevibus originalibus de Com 
Somerſet. de Termino ſanctæ 
Trinitatis AnnoRegni dict. Do- 
mini Regis & Dominæ Re- 
inz nunc quinto in cuſtodia 
ua de recordo exiſten. & quid 
de eodem brevi invenerit una 


yre cam retorn ejuſdẽ aded plane 


& iritegre put coram ſe re- 
manet dict. Domino Regi 8 
Dominz Reginz indilate ubi- 
cunque &c. certificet una com 
brevi Dom. Regis & Dominz 
Reginz fibi inde direct. &c. 
qui quidem Wilſielmus Thurſ- 
cuſtos brey. de Banco præd 


dict. Domino Regi & Domi- 
nz Reginæ retornavit & certi- 
ficavit quod virtute brevis pd 
ſibĩ direct. ſcrutat. brevibus ori- 
ginalibus cotnitatus Somerſet. 


præd. 


præd. Ideo in eo ſimiliter eſt 


"— 
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przd. de præd. Termino ſanctæ 
Trinitatis Anno quinto ſupra- 
dicto in cuſtodia ſua exiſten. 
in ciſdem invenit quoddam 
Breve original. inter partes p- 
dict. de plito præd. de recordo 
afhlat. cujus quidem brevis te- 
nor ſequitur in hæc verba fi. 
Gulielmus & Maria Dei gratia 
Angliz Scot. Franciæ & Hi- 
berniz Rex & Regina fidei de- 
ſenſores &c. Vicecomiti So- 
merſet. ſalute fi Thomas Byrt 
1 . de clamore 
tunc pone 
vad ĩos & faly. pleg. Edward 
Strode nuper de Downfide in 
Com tuo Ar. & Richardum 
Thorn nuper de Downfide in 
Com tuo 3311 ſint 
coram Juſticiariis is apud 
Weſt in craſtino ſanctæ Tri- 
nĩtatis oſtenſ. 


cundo & continue abinde poſt- 
ea hucuſt itime 
ſionat. fuit (ag in the Decla- 
ration) ad dampnum ipfius 
Thomz Centum librarum ut 
dicit &c. & habeas nomina 
pleg. & hoc breve Teſte nobis 
apud Weſtm. 26 Die Mai An- 


no Regni noſtri quinto/ Paget q 


ꝓ Dominum Cuſtodem 
ni figilli Ang! 


90 7 ad 1 
peten. de Johan- 
nes Doe 8 Richaldus Roe. in- 
franominat. Edw. & Ricus. Ni- 
_ chil heat. in balliva mea per 
quod attach. poſſunt Warwick 
Bampfeild Ar. Vic. Ret. p Fin. 


H. Hetherington quod quidem 
breve de Certiorari una cum 
retorn. inde inter recorda fine 
die iſtius Termini afblat. Et 
ſup hoc idem Thomas Byrt 
p Joſephum Sherwood At- 
torn' ſuum gratis ven. ſup 
quo præd. Edwardus Strode & 
Richardus Thorne nt prius di- 
cunt quod in recordo & # 
ceſſu pred. acetiam in reddi- 
tione Judicii pd. manifeſt. eſt 
erratũ allegand. errores 
P ipſos in forma præd. alle- 
gat. & pet. quod judicĩũ præd. 
oberrores ill. & al. in recordo & 
proceſſu præd. exiſten. revoce 
tur adnulletur & penitus 

nullo habeatur & quod ipſi ad 
omnia quæ occaſione judicii 
præd. amiſerunt reſtituantur 


gis * Reginæ nunc hic 
pcedat. examination. tam 
record. 


mater, prædict ſuperius 
errore aſſign. ſup — 
Thomas Byrt dicit nec 
in recordo & ꝓceſſu pd nec in 


redditione judicii præd. in ul- 
lo eſt erratũ & petit fimiliter 


& ꝓceſſ. præd. quam 


—Ü—ͤ—ͤ— A} 
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Dominæ Reginæ nunc hic de 
judicio ſuo de & ſuper præ- 
miſhs reddend. nondum advi- 
ſatur dies inde dat. eſt parti - 
bus coram dit. Domino Re- 
e & Domina Regina a die 
ancti Michaelis in tres ſepti- 
manas ubicunq; &c. de judicio 
ſuo inde audiend. eo quod Cu- 
ria dict. Domini Regis & Do- 
o© minæ Reginz nunc hic inde 
2. nondũ &c. ad que dic cord 
and end Domino 7 & Domina Re- 


in Tr- gina apud 


T he Conti- 
nuance - 
begin in 
Mach. 
Anno 


nit  prxd. per Attorn. ſuos præd. 
Anno 8 led quia Cur. dit. Dom. Re- 


Will. z. gis & Dominæ Reginz nunc 
hic de judicio ſuo de & ſuper 
præmiſſ. . reddend. non- 
dd adviſatur dies inde datus 
eſt partibus prædict. cord Do- 

mino Rege & Domina Regi- 

na _— in wang th 2 

Hillari: ubi 

dicio ſuo 1 eo 

quod Cur. dict. Domini Regis 

nunc hic inde nondũ &c. 

ante que die Domina Maria 

Regina dic ſud clauſit extre- 

md ad que dice coram Domino 

Will. tertio nunc Rege Angliz 

&c. apud 

przd p Attorn. ſuos præd. & 

fic continuatur uſque in craſti- 
no ſan. Trinitatis ubĩeunque 

c. 


eſt ven. partes 


Weſtm' ven. partes 


Ad quem diem coram Dom. 
Rege apud Weſtm ven partes 
præd. per Attorn. ſuos prad. 
ſuper quo viſis & per Cur. 
dict. Domini Regis nunc hic 
plenius intellectis omnibus & 
ſingulis pmiſſis diligenterq; ex- 
aminatis & inſpectis tam re- 
cord. & pceſl. pd quam pred. 
cauſis & materiis ſuperius pro 
Error. aſſign. videtur Cur. dicti 
Dom Regis nunc hic qd. nec in 
Record. & proceſſ. pd. nec in 
redditĩonꝰ Judicii ꝑd. in ullo eſt 
erratum ac quod record. ill. in 
nullo vitioſum aut defectivum 
exiſtit Ideo conf. eſt quod Ju- 
dicium præd. in omnibus af- 
firmetur ac in omni ſuo robore 
— 22 155 
teriis ſuperĩus pro Error aſſigu 
in aliquo non obſtan. Et ulte - 
rius per Cur. Dom. Regis nunc 
hic conf. eſt qq* præd. Thomas 
recu verſus Edwar- 
dum & Richardum triginta & 
unam libras eidem Thomz p 
Cur. Dom. Regis nunc hic ſe- 
cundd forma ſtatuti in hujuſ- 
modi caſa nuper edit. & 2 
adjudicat' pro cuſtagiis & dam- 
nis ſuis quæ ſaſtinuit oc one 
dilacon' execation. jadicii pd. 
pretextu proſecution. prædict. 
brevis de Error Et quod præd 
Thomas habeat inde exccuti- 
on. ſuam &c. 


H h h Strode 


TIO. * 


tha...” 


— — 
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3 Lev. 175, 
266. 


1 Iuſt. 30z. b. 


jure debuiſſet habere 


Strode verſus Byrt. 


The CASE. 


TY Plaintiff bzought an Action on the Caſe aoainſt 
the Defendant, ſetting foꝛth that he was poſſeſſed of a 
Tenement, and of a Cloſe of Paſture, and Rood of Land, 
&c. in Shipton Mallet, and that he Had Right of Common in 
Mendip Foreſt foꝛ his Cattle, &c. tanquam thereunto belonging. 
that · the Defendant did dig and make Cony⸗ boꝛoughs in the 
ſaid f oꝛeſt. and ſet Nets and Gins there by which his Sheep 
were damnified, and he dep2ived of His N got of Common, 


Sec. 


The Defendants demur to the Declaration, and Judg⸗ 
ment was * againſt them in the Common Pleas; and 
upon a Mrit of Erroꝛ brought in this Court, the Queſtion 
was, Whether the Declaration was good o2 not? becauſe it 
ſets fozth that the Plaintiff legitime poſſeſſion. fuit de tenemento, 
&c. which was not ſufficient to entitie him to this Action, 
but that he ought to ew a Title by Cuſtom 02 P2eſcriptt- 

on, 02 otherwiſe, and not to declare upon the bare Poſſeſſion, 
without any other Right; foz he claiming a P2ofit ariſin 
out of another Dan's Soil, 1 to have ſet fozth a parti⸗ 
cular Eftate to Himſelf, either G2ant, Pꝛeſcription oz 
come Conveyance, and not to ſay, that he was poſſeſſed, &c. 
and ought to Have Common, &cc. tanquam ad tenementa ſua 
ſ , without wewing how, oz in what Manner, which 

s lo incertain, that no Jllue can be taken upon it. 

Therefoze he ought to have ſhewn the Commencement of 
his Eſtate, and how he came to be intitled to the Common, 
which in this Caſe muſt be either appendant, oz nothing; 
and if ſo, he mull ſet fozth the Beginning of it, that the De- 
fendant might give him an Anſwer, 

(2.) Tis impollible that the Defendant could take Iſſue 
upon this Declaration; foz tis ſaid, that the Plaintiff de 
leaded non de jure tabere gebar, then the Law, and not 
pleaded non de jure e * 
the Fact, had been put in Aue. 


Tis 
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Tis true, when an Action is bꝛought upon a Poſſeſſion fo; 
a Wrong done, then ſuch a general Map of declaring may 
be = enough ; but where the Right is in Queſtion, tis 
never ſo, 

Now this Action is bzought upon the Right, & c. foz the 
TWozds de jure debuiſſet habere, &c. and gaudere debuiſſet impoꝛt 
a Right and nothing elſe. 

Jn Treſpaſs fo2 the taking of a Gelding and impounding 
of it; the Defendant pleaded, that tempore quo &c. he was 
poſleſſed, &c. of a Cloſe, &c. in which he took the Gelding 
Damage feaſant; and upon a Demurrer it was ſhewn foz 
Cauſe, that he Had not ſet fozth by what Title oz in what 
Manner he was poſſeſſed; and Judgment was given ko: 
the Pefendant, Hill. 2 & 3 Jacobi B. R. Rot. 6gg. inter Langford 
and Webber. 3 Mod. 132. 


Do 'in Treſpaſs foi chaſing of his Sheep, the Defendant - 


made Conuſance as Bailiff to Serjeant Trindar foz Damag:- 
feaſant in an Acre of Gzound, of which the Serjeant was 
poſſeſſed ; and there was a Demurrer to the Plea, becauſe 
he did not ſhew what Title oꝛ Estate he had, noꝛ any Seiſin 
o2 Freehold, and therefoze Judgment was given foz the 
laintiff : This was in the Common Pleas, Trin 4 Willielmi 
tween N and Rock. 

This Map of pleading is not only contrary to all the Au- 
thozſties of the like Nature in the old Books, but thoſe al- 
ſo of later Times. 


holder. oz as Tenant at Sufferance. 

So where a Seiſin in Tail was A A it was conffant- 
Ip ſet fozth of whoſe Gift, becaule it is a particular Eſtate; 
*tis true, where a Seiſin in Fee is alledged, tis otherwiſe. 

My Ld. Brook in abꝛidging of that Caſe above-mentioned, 
* good pleading, and has mark d it with theſe Wozds, 
viz. Quod nota. | ES | 
Jt cannot be p2operly objected. that in a Bar tis neceſ- 
ſary to ſet fozth a Title, but not in a Writ oz Count, becauſe 
this Objection is contrary to the old Law; foz tis as efſen- 
tial to ſet foꝛth a Title as well in the one as the other. 

Therefoze in 24 Ed. 3. the Pleadings in a Scire fac. were, 
that His Father died ſeiſed, and that the Lands deſcended 
to him as Son and Petr, Sc. and it was adjudged, that he 
ought to have ſhewn of what Eſtate his Father died ſeiſed. 

So in this Caſe an Action will not lie foz depziving a 
a Man of ſuch a Common, becauſe tis claimed as belong- 
ing to the bare Poſſeſſion of a Tenant ; ſo that his being a 

Hhha Reſtant 
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Ante, 346. 


Antiently when a Tenancy at Will was pleaded, it was ;. .. 
always thewn how, viz. either by Demiſe, o: as a Copy- RR 


Br. titplead- | 
ings 160, 
170. 
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Reſiant in the Youſe, is an Excuſe to him foꝛ a Treſpaſs 
done in another Mans Soil; but certainly no Action will 
lie foz Damage done to ſuch a Commoner, becauſe there ig 
no wy Eſtate oꝛ Intereſt laid to which any Common 
may belong. 
Co. Ent „, But if he had ſet fozth any Jnteref, he ought to have 
10, 1 made it moꝛe certain than to ſay tanquam ad Tenementa ſpectan. 
Brownl. 250. fog ff oy ge ſhould be allowed, then a Poſſeſſion un- 
der any Title would be ſufficient, which is fo incertain 
that no Man can be pꝛobided to make his Defence againf it. 
There cannot be a Caſe cited to maintain this Peclara: 
tion, but ſuch where the Poſſeſſion is laid by way of Induce⸗ 
ment to the Acton, oꝛ ſuch which have been bzought again 
Tort Feſors, 02 where there hath been a Seifin in Fee al⸗ 
ledged, and even moſt of thoſe Caſes after Uerdic. 
The Caſes are, viz. between Skevil and Averie, it was an 
Action of Treſpaſs, Aſſault and Battery. 
The Defendant pleaded that he was poſſeſſed of a Douſe 
foz a Term of Pears, and that the Plaintiff would have 
thzuft him out, and on molliter manus impoſuit, and fo 
jultifies in Defence of his Poſſeſſion, and upon a Demur- 
rer he had Audgment ; foz tho' the Defendant did not ſhew 
who made ſe, oz how many Pears he had in it, oz 
any particular Ettate yet his Plea was held good, beeauſe 
His ng fozth a Poſſeſſion foz Pears, was but an Anduce- 
ment to his Juſtification, and the Poſſeſſion and not the Title 
| was the pꝛincipal Matter in that Caſe. 
2 Cro $2. But where an Intereſt is pleaded by the Pefendanf, and 
Yelr. 7 he claimeth a Title, it muſt certainly be ſet fozth ; and this 
* is the very Diſtindtion made in Babington's Caſe, 1 Roll. Rep. 
13. 
Now in the Caſe at Bar, tis not the Poſſeſſion which 
entitles the Plaintif to the Common; foz if ſo, then de in- 
6 good Plea, which no Pan will 
The Eaſe of Brooking and Bond is the ſame with this, 
Car. 2. but only tis ſaid there, that ſeiſitus fait of a Pouſe and twenty 
Acres df Land; which Wozds muft be intended of a Fee- 
_ ſimple Eftate : And afterwards when he caps, de jure habere 
diebuiſſet Common, tboſe CWlozds amount to a Pzeſcription. 
Cro. Car. Jn Sands and Trefuſis Caſe, the Action was foz diverting of a 
576. Mater -courſe. but there was a Seiſin in Fee alledged in the 
Mill. and ſo de jure habere debuiſſet, &c. was well enough; but 


no Judgment was given, an 
4 | 


Cro. Car. 
138. 


— 


„ „ 
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In Scavage and Hawkins s Caſe, which was Debt foꝛ Rent Cro. Car. 
on a Leaſe foz Pears made by the Father, who was Te. 57'. 
nant in Tail, and died ſeiſed of the Reverſion which de⸗ 

ſcended to the Plaintiff; Exception was taken that he did 

not ſet fozth the Commencement of the Effate, but it was 

not allowed becauſe it was an Action founded upon the 
Contrac, and he had ſhewn enough to entitle himſelf to 
it, the Land being not in Diſpute ; but this was after a 
Uerdict wherein the Right had been tried; ſo were the Caſes 
mentioned in the * Margin. 

Jn Dent and Oliver's Caſe, which was foz diſturbing ot verde Web, 
the Plaintit from Taking of Toll in a fair: An — fo B. R. Paſch. 
was taken that he did nor ſet fozth a Gzant oz Pzeſcription, t 
Ac. but it was held Food. becaure he ſaid that be was ſet. . jn 
ſed in Fee of the Wanoz, &c. and of a Fair to be held there e Moo- 
e | (cenſion- ay. GY» i 
00 chat thoſe Caſes are noc applicable to that now in 65 
Queltion, becauſe in moſt oz all of them 2 Title fs iet fozth 3 C6 5, 
by Way of Seilin in Fee. but here the Right of Common r 
is claimed without any Title but only on a bare Poſſeſſion, 


Econtrs. It was argued that it was not material to ſet 
koꝛth any Vibe oz Title to which the Pefendant m give 
a particular Anſwer, it being ſulficient to 8 

on upon the Right of Poſſeſſion alone 

eſpecially ſince upon the general Jlue the Plafntif m 

pꝛobe his Title, oz be NonCutt ; ſo that this is only a fum- 

mary Way to try the Matter ; and all Declarations fo: 
opping Ways, diverting Water-courſes and Difturban- 

s in Commons, are dawn and founded upon the Pof- 
ſeſñon without ſhewing of a Title. 

'Tis true, in Actions foz Treſpaſſes, if the Plaſntif win 
lay any Charge upon the Land, then he mult ſet fozth his 
Title, as if the Action is b2zought againf the Owner there⸗ 
of 34ye Land is not in Duckion fo that 4 Poſen alu: 
is ſufficient Gzound foz that Action. rp 
This was the Difference taken by my Lozd Coke in Buck- 87. b 
mers Caſe, viz. That in Real Actions founded upon a 9 Rep. 87. 

- Wrong, the Plaintiff need not ſet fozth a Title, but "tis 
ſuficient to ew a Poſſeſſion r a Wrong-doer ; and 
if upon the Evidence at the Trial the Plaintiff cannot pꝛobe 

à Title, he will never recover, | 


* Franklin 


ound 
again it a Mrong⸗doer 


Ye 


422 


— 
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Fitz. tit. 
Brief. pl 674. 


Cro. Eliz. 
335» 419. 


1 Roll. Rep. 
393. 


was the Diſturbance, &c. which was the Occaſion of the 


De was of the ſame Opinion in Babington's Caſe, and 
there he took another Difference between an Jnducement 
to an Action, and to a Matter of Title ; foz he held, Chat 
if an Action on the Caſe was bzought foz a Nuſance done 
to a Freeholder oz in a Map, tis ſufficient to declare, that 
he was "yr &c. foz a Term of Pears, which however 
uncertain, is only a Conveyance to the Action. 
Beſides this Way of declaring gives the Defendant an 
Oppoztunity to ſet fozth His Title, and to demand Judgment 
againft the Plaintiff toꝛ that he had chewed only a Poſſec. 
lion without a Title. 
Jn Mich 13 Ed. 3. The Abbot of Glouceſter declared, That 
he was ſeiſed in the Manoꝛ of M. &c. by Reaſon whereof he 
was intitled to have Eſtrays, and that the Defendant had 
c_ Ti Hoꝛſes in the ſaid Manoꝛ, which the Abbot 
claimed, &cc. 
An Exception was then taken, becauſe he had not claim- 
ed this Franchiſe as appendant tothe Panoz, noꝛ by Gꝛant; 
but that was not the Mueftion, the Defendant muft anſwer 
the CUrong alledged to be done by him in taking of the Doz- 


8. 
And foz later Authozities it has been held to be the uſual 
Eourſe thus to declare even in Actions of different Natures. 


As in the Caſe of Eſcat and Lawney, which was bꝛought 


upon a Leaſe fo2 Pears of the Toll and Pzofit of a Market 
and Fair in Thetbury, and the Defendant diſturbing of him, 


Exception was taken to that Declaration, becauſe the 
Plaintiff did not ſhew that the Leſſoz was ſeiſed in Fee at 
the Time of the Demiſe made to the Plaintiff ; but it was 
not allowed, becauſe the Title of the Land was not in Que⸗ 
ſion, but Damages were to be recovered foꝛ an Jnjury done, 

So fo: a Diſturbance in an Office the Plaintiff had mt- 
ſtaken his Title, and in a ſpecial Uerdic, another Title 
was found foz him different from that on which he decla- 
red, yet he had Judgment, notwithſtanding this Uariance, 
becauſe the finding the Title was held to be ſuperfluous ; it 


Action. 
So likewiſe upon the Statute of Ed. 6. foz not ſetting 
out of Tithes the Plaintiff ſeldom oꝛ never ſhews any Title, 
but generally that he is proprietarius of ſuch a Place, and 
this is held well enough, foꝛ he cannot recover without 
wewing a Title upon the Evidence at the Trial. 
And laftly in Treſpaſs foꝛ a Battery, per quod ſervitium 
amiſit, the Defendant pleaded in Bar, that he was —_ 
4 o 


Paſch. 7 W. IIL. in B. R. 1695. 


— 


of a Youſe in which le had Lights, and that the Servant 


of the Plaintiff was building another Youſe on the Male 
to obruc the ſaid Ligats, and that he cum baculo thzuſt 
him away ; and upon a Demurrer an Exception was taken 
to this Plea, that the Defendant had not ſect fozth of what 
Eſtate he was poſſeſſed, 

Tis true, in this laſt Caſe it was held to be ill. becauſe 
it was in a Plea in Bar, and that no Iſſue could be taken 
upon it as pleaded ; but had it been in a Declaration, oꝛ in 
an Action on the Caſe foz a Nuſance, it had been well enough; 
— it would then have been only an Jnducement to 

e Action. 

But the Caſe of St. Jobn and Moody was the very ſame 
with this; tis true, it was after a Uerdict, but the Court 
did not rely upon that; ſo was the Caſe of Bound and Brook- 


Title; and held good. 


Tamen quzre, foz in the laſt Caſe tis, that he was poſſeſ- 
ſed de antiquo aquz curſu, which implies a Preſcription, 

S0 in Trinity-Term, 2 Jac. Rot. 28, between Cary 
Brockhurſt, the 


and 
Bailiff of Weſtminſter hewed that he had a 


en, and that of Heblethwaite and Palmes, in both which the: 
Peclarations were upon a Poſſeſſion generally without a 3 


EF 


Franchiſe, but did not ſay how he came to Have a Retozn , Show. 17. 
of Urits, oz that he was ſeiſed of the Batliwick; and pet 377. 


had Judgment, which was affirmed in the Exchequer-Chamber. 


Curia. This Declaration might have been better, foz tis 
ſomething difficult to underſtand what is here intended by 
the Moꝛd Tenemento of which the Plainciff ſaith he was poſ- 
ſeſſed; fo2 he ſets foꝛth that it contained a Fulling-Mill 


and Cozn-MWill, 8c. and a Piece of Land called Wythybed, 
&c. and then pꝛeſcribes to have Common in Mendip, as be- 


longing to the ſaid Tenement, foz Cattle Levant and Couchant 
thereon, which is impoſſible ; foz Cattle cannot be Levant 
and Couchant on a Mill. | | 

Jn the next Place he hath not ſet fozth what Quantity of 
Land is contained by the Name of Wythybed, which he 


ought to have done, eſpecially where the Pzeſcription is foz | 


a Right of Common betonging to it. 

But upon the whole Batter the Declaration was adjudg- 
ed to be good, and that the Plaintiff need not to ſet fozth 
his Title either by Pzeſcription oz G2ant, becauſe tis an 
Action grounded upon the Poſſeſſion againff a Wz2ong-doer, 
to which Action, a Title would be only an „. 

2. 


2 


» — 
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** 


Vent. 274. 
Lev. 248. 


2. That he need not ſet out any Title whatſoever becauſe 
(as to the Defendant who did the Jnjurx) it ſtauds indit⸗ 
ferent whether the Plaintiff is Owner of the Soil o2 not; 
18 is to anſwer the Wrong alledged to be done 
im. 

"Tis true, if it had been upon a ſpecial Pleading, as in 
Treſpaſs fo2 diſtraining of his Cattle, and the Defendant 
had pleaded that he was Owner of the Soil, and ſo juſtifi- 
ed the Taking, the Plaintiff in ſuch Caſe muſt have repli- 
ed and thewed a Title either by Gꝛant oz Pzeſcription, oꝛ 
ſome other Conveyance. . 

And laſtly, this Matter is not traverſable, foz upon the 
general Aue, a right of Common muft be pꝛoved and gi⸗ 
ven in Evidence, otherwiſe the Plaintif cannot maintain 
his Action, but what Right is not material; and the Caſeof 
St. John and Moody was relied on as full in Point ; the like 
between Blockley and Slaughter, Hill. 4. & 5 Willielmi, in the 
Common Pleas, Rot. 1771. and ſo the Judgment in this Caſe 
was affirmed, and the Law ſettled in this Point. 


THE 


T A BL E 


TIO THE 


Fourth Part of 


A. 
Abatement, 
DR 
Acceptance, See Aſſignment. | 


1. Where Acceptance of Rent by a 


Feoffee, &. makes an Executory 
[eats good, 2 
2. By Iſſue in Tail, who afterwards 
made a there being an 
Eſtate for Life then in being, &c. 
this confirmed that Eſtate, 
3- Where after A nce of Rent 


an Entry be made for a Con- 
dition —— 


Action on the Cate. 


1. May be brought by Leſſee for Tears 
ba” his cole Le becauſe he 
is liable to the firſt Leſſor. 9 
2. Will not lie againſt one in 


for a Cauſe of Action ariſing in the 
13 


Country, 


Modern Reports. 


3. Will not lie | 2 Plaintiff for 
bringing an Action where he had a 
probable Cauſe, Page 14 


14. The Defendant before Execution 


paid the Debt and Damages, and 

che Plaintiff ſigned a Releaſe, and 
_ afterwards, within the Year, took 
the Defendant in Execution, an 
Action will not lie for this Vexa- 


tion, 3 
8. 2 a of Aſſurance, wherein 


75D. 


Acrozd and Satisfaction. 


1. In Covenant where the Damages 
are uncertain, a leſſer Thing may 
be done in Satisfaction, but not in 
Debt upon a Bond, &. where the 


Sum is in, oo 
1 * Admini⸗ 


ii 


The 


1 


a 


Adminiſtratoꝛ and Adminiſtration. 


1. Adminiſtration granted to one du. 
rante abſentia of another, and held 
good, Page 14 

2. Granted by an Official. without 
ſaying cri de jure pertinuit, yet 
held good after a Verdict, 133 

3. Adminiſtrator ſhall not give Bail 
upon a Writ of Error 244 

4. Shall not pay Coſts upon a Writ 
of Error, the Judgment being at- 
firmed, &. 245, 246 

5. Scire fac. againſt him upon a Judg- 

ment had againſt his Inteſtate ; he 

need not anſwer this Charge by 
payment of Debts in equal Degree, 
viz. by Judgments : This was upon 

a general Demurrer to a Plea of no 

Aſſets; but if che Plaintiff had de- 

murred ſpecially, and ſhewed it for 


wiſe, 296 


Action for ſuing there for a Cauſe ari- 
ling at Land, and not at Sea, 176 


Amendment. 


1. After a Verdict, of the Word Miſe- 
r:cordia inſtead of Cepiater, 6 
2. Not allowed in Criminal Caſes, 
396 

3+ The Appellee moved to amend his 
Plea, but nor granted ; for no Sta- 
tute extends to Amendments in 
ſuch Caſes, 158 
4. In the Judgment itſelf, where it 
was quod pred. Thomas, inſtead of 


pred. Arthurus recuperet, Gr. 371 
I 


' Cauſe, it might have been other-| 
Admiralty, 


5. The Declaration was, That the 
Plaintiff was indebted to himſelf, 
and amended, Page 161 

6. Debt upon a Judgment obtained in 
the Reign of a former King, and a 
Writ of Error allowed, which was 
loquelæ que fuit in Curia noſtra; it 
ſhould have been per Domini Re- 
gis ; it was amended, 247 

7. Of the Memorandum to make it 
agree with the Judgment, but not 

allowed, 367 


Appeal, See Amendment, 3. 


1. The Appellant appeared per Attor- 
natum, when it ſhould be i propria 
ſone; for which Reaſon he ſhould 
2 if he had been de- 
manded : But it was moved that he 
might be diſcharged, becauſe it was 
a Diſcontinuance ; but the Motion 
not allowed, 100 
2. He cannot amend his Plea, 158 
3. Surpluſage, or falſe Luis, ſhall 
not make an Appeal of Murder 
voi 


d, 159 

4. In ſuch Caſe the Hour when the 
Fact was committed is not material 
to be certainly alledged, for circe 
horam is good, 159 
5. But the Day and Year and Fact 
muſt be certainly alledged ; and 
therefore to ſay circiter pectus is not 


good, | 292 
Appꝛentice, See Jndictment. 
Alignment, See Covenant. 


1. Was made by an Adminiſtrator of 
a Cognizee of a Statute, after the 
Liberate 


The 


. 


r 


Liberate retorned, and before an 


adual Entry on the Land, is not 
good, becauſe he had only a Poſ- 
ſeſſion in Law, and therefore ought 
to have brought an Ejectment upon 
the Liberate to recover the actual 
* Poſleſhon, Page 48 
2. An Executrix aſſi a Term for 
Years, the Aſſignee parted with 
his Intereſt to another, the Leſſor 
brought Covenant againſt the Aſ- 
ſignee, who pleaded, that he had 
aſſigned his Intereſt, Oc. but with- 
out Notice given to the Leſſor, or 


Acceptance of the Rent, &. and 


held good, becauſe the Affignee is 


only chargeable by Reaſon of the 
Land; and when that is gone, he 
is no longer liable, 72, 76 

+ An Aſſignee of a Reverſion may 
bring an Action of Covenant a- 
gainſt a Leſſee after he aſſigned the 
Term, notwithſtanding the Accep- 

tance of the Rent from the Aſſignee 
of the Leſſee, - 

4- Leſſee for Years having POLL. 


ed to repair, aſſi his Term ; 


the Leſſor ſold the Reverſion ; the 


Grantee of the Reverſion 


the Rent of the Aſſignee; the Leſſee 


*. yet his Executor is liable, 88 
Attainder. 


Reverſed, and for what Reaſon, 370 i 


Attozney. 


7 not bring in bis Writ of Di- 
gas into Court on the Day ap- 
2 for the Trial, c. but the 


appeared — was 7 uch a Writ, the 
Attorney was committed for this 
Practice, Page 367 


Audita querela, See Judgment. 


Audit querela muſt be t, and 
not an Action on the Caſe, where 
the Plaintiff releaſed the Defen- 
dant, and afterwards took him in 

Execution, within the Year for the 

ſame Debt : If it had been after 

the Year, then the Execution had 


been erroneous, and he muſt _—_ 
a Writ of Error, 


Autyozity. 


Where it muſt be ſtrictly purſued, 
where not, - 395 


Award. 


Not ſet alide, tho' made by the Plain- 
tiff himſelf, to whom the Matter 
in Difference was referred, 226 


— — 


— 


B. 


oll being in Court, by which it! 


| & 
Bail, See Adminiſtratoz, 3. 
Baron and Feme. 
t join in 4. 


ſurvive, 1 * 5 

2. may join in pals, 156 
3. A Det made between them is a 
Deed-Poll, and will be ſofficient 
to declare the Uſe of a Fine, — 


The TABLE. 


| 
Bill of Exchange. See Action on 
the Caſe. 


Bond. 


The Defendant being in „ 
gave Bond to the Officer for the 
Uſe of the Plaintiff, that the De- 
fendant ſhould render himſelf, or 
put in Bail, whether this Bond was 


| 


taken Colore officss, Page 187 


Breach. 


Where the Promiſes are mutual, ne- 

formayit agreamentum , without 
— a particular Breach, is ſuf- 
ficient, : 188 


By-Law. 
Muſt be ſupported by Cuſtom, 22 


Ceſſion. 


Whether the King hath a Prerogati ve 
to preſent upon an Avoidance by 
Ceſſion, Page 202 


Church. 


A Perſon not living in the Pariſh 
where a Church is out of Repair, 
ſhall not be chargeable, by Reaſon 
of his Land in that Pariſh, but his 
Tenant ſhall, 148 


Clerk of the Peace. 
t. Whether he ought to have the Cu- 
ſtody of the Rolls, or to deliver 
them to the Cuſtos, 


He was nominated 
ſince the Statute of 1 


8 ring Pleaſure, when it ſhould have 
been for ſo long Time as be demeans 
Certainty. himſelf well; and therefore ſuch Ap- 
pointment was held void, 295 
Here a Thi be certain 
W in an — 79 Coin. 
| [Where an AQtion is brought for E- 


Certiozart. 
Allowed to remove a R 1 
. Nan 
King's Bench upon a Writ of Error, 
and Judgment affirmed in B. R. in 
order to bring a Scire fac. againſt 
the Bail, 104 
I 


gli Coin, it muſt be in the deber 
& detinet, and not ad valentiam; 
but for foreign Coin tis otherwiſe, 
410 


Commendam. 


Where a Diſpenſation i» Commendemw 


retinere doth not ſatisfy the * 


The TAB 1. 


898 „ . 


8 


— —„— 


tive to preſent upon an Avoidance! 
by Ceſſion, Page 2c2 


Common and Commoner. 


1. Cannot have an Action of Treſpaſs 
for a Wrong done to his Com- 
mon, 187 

2. Leſſee for Life, or Years, or Te- 
nant at Will cannot preſcribe to a 
Common, becauſe of the Meanneſs 
of his Eſtate, 366 


Conffruction, See G2ants. 


Copyhold. 


1. Whether a Surrendree is an Al- 
fignee within the Statute of H. 8. 
to take an Advantage of a Condi- 
tion broken, 83 
2. Whether tis within the Statute, 

De Domes, ibid. 

3. He may maintain an Action of 

Treſpaſs againſt the Lord of the 

Manor, 83 

4. Whether a Leaſe made by him is 

good when his Licenſe is not pur- 

f 


0 ibid. 
3. Dominus pro tempore 


. takes a Surren- 
der, and his Eſtate is determined 
before Admittance z yet the Perſon 
ſhall be admitted according to the 
Surrender, ibid. 
6. Particular Statutes which do ex- 
tend to Copyholds, 84 

7. Surrendree of a Reverſion of a Co- 
pyhold brought an Action of Co- 
venant againſt a Leſſee, and held 
good, 86 
8. Made a Conditional Surrender, 
the Money was not paid according 


— — 


to the Condition he died, the 
Surrendree was admitted, who ſur- 
rendered to the Heir, the Widow 
of the firſt Surrenderor was admit- 
ted to her Free- Bench, and in Eject- 
ment it was held, ſhe had no Ti- 
tle, becauſe her Husband did not 
die ſeized, Page 25 
In caſe of Bankrupcy the Eſtate is 
veſted in the Bargainee before Ad- 
mittance, and the Widow of the 
Bankrupt ſhall not have her Free- 
Bench, | 252 
10, Where a Surrendree is admitted 
after the Death of the Surrenderor, 
his Admittance ſhall relate to the 
Time of the Surrender made, 252 
11. Surrender by one Jointenant who 
deviſeth his Moiety, and died, his 
Deviſee ought to be admitted, for 
the Land was bound by the Sur- 
render by Way of Relation, 253 


Coꝛpoꝛation. 


t. Is created upon a Truſt; and if 
that is broken, tis forfeited, 38 
2. The eſſential Part of it conſiſts in 
Franchiſes, $7 


Coſts, See Adminiſtratoꝛ. 
1. The Plaintiff in Replevin brought 


a Writ of Error, and the Judg. 
ment was affirmed : the Avowant 
had no Coſts, becauſe the Statute 
directs, that the Plaintiff ſhall re- 
cover Coſts where the Defendant 
brings Error to delay the Execu- 


7 


tion, 
2. Adminiſtrator who brought a Writ 
of Error, and judgment affirmed, 
ſhall pay Coſts, 245 


K kk 3. Tro- 


The 7 A Þ FF. 


3. Trover by an Adminiſtrator for 
Goods of his ſateſtate, it the Con- 
verſion happen to be after the Ad- 
miniſtration, and Judgment againſt 
him, he muſt pay Coſts. Page 245 

4. In Treſpaſs full Coſts were allow- 

ed, where the Damages were bnt 
55. and no more, 278 
. In Ejectment the Plaintiff had a 
Verdict, and no Coſts, and the 
Defendant brought a new EjeR- 
ment ; the Plaintiff was not allow- 


ed Coſts in the former Action be- 


fore he pleaded, 379 


Cvonant, 


. Upon a Special Agreement, that 
the Plaintiff ſhould enjoy, &. du- 
ring Life ; the Defendant pleaded 
in Bir that he ſuffered the Plaintiff 
to enjoy, &. and held good; for 
'tis not a perſonal Warranty, or 
Engagement to pay, 43 

. Where cne who is a Stranger to 

the Covenant may maintain an 

Action againſt the Covenantor, 75 
Leſſee covenanted to repair, the 

Leſſor granted the Reverſion, and 

the Grantee brought Covenant, 

and held 1 86 

4. In what Caſe it runs with the 

Land, $2 


3- 


3. Leſſee covenanted to repair, then 
aſſigned his Term; the Grantee of 
the Reverſion accepted the Rent of 
the Aſſignee of the Term, the Leſ 

fee died; his Executor ſhall be li- 
able to this Covenant as long as 4 
2 


hath Aſſets 


2 


„ — — — 


6. In an Aſſignment of a Lale for 
quiet Enjoyment, free from all Ar- 
rears of Rent, Page 22 

The Defendant pleaded, that he left 
Money in the Hands of the Plain- 
tiff, ea intentione, to pay it over, 
and held good ; tho it was object- 
ed that the Intention could not be 


put in Iſſue, 249 
Court⸗Leect. 
May be ſeized ſor a Miſuſer, 56 


Cuſtoms. 


Againſt Common Right ; yet being 
uſed in Places of Antiquity, or of 
large Extent, may be good, 342 


Cuſtos Notuloꝛum. 


When he was firſt appointed, and the 
Reaſon thereof, 173 


D. 
Debt. 


t. Y an Executor for Rent-Arrear 
from his Teſtator, upon a Leaſe 
expired in his Life-time, is good, 
and to be preferred before Bond, 
becauſe it ſavoureth of the Realty, 
and the Determination of the Leaſe 
made no Alteration in the Con- 
tract, 44 
. Upon the Statute of 14 H. 8. for 
practiſing Phyſick at Weſtmrinſter, 
not being approved under the Seal 
of the College, and doth not ſay that 


it 


* FARLE 


IT 


it was within ſeven Miles of Lo- 


dow, the Declaration was held 

void, Page 47 

. Will lie in B. R. upon a Juds- 
ment, after a Writ of Error allowed 

for the Tranſcript only is removed 

in the Exchequer-Chamber. 247 

4. Contra in C. B. becauſe the Record 
itſelf is removed, 247 


U3 


5. Upon a Pcnal Law, ought to be 


brought in the proper County, 158 
6. For Rent, rl debet as to Part, and 
mil habuit in Tenementis as to other 
Part, makes the Plea double, 254 


Deed of Gift and Deeds. 


1. Not good againſt a Creditor who 
obtained Judgment againſt him who 
made the Deed, then paid the De- 
fendant, ſo that he gained a new 
Property, and avoided this Gift, 52 

2. Subſequent Clauſes which are ge- 
neral, ſhall be governed by prece- 
dent Clauſes which are particular, 6 

3. Defective where it ſhall be ſupplied 
by a Will, 131 

4. For Rent, may be brought by a 
Grantee of a Reverſion, 3 


Demurrer. 


1. Where an Exception which might 
be good upon a Demurrer, is cured 


by a Verdict, 133, 175 
De viſe. 
1. Io hĩs Daughter upon Condition that 


ſhe conſent to marry his Nephew, 


and if ſhe refuſe before ſhe is 21, or 


in the mean time marry another, the 
Deviſe to be void. and then he li- 


— 


mits the Eſtate to another; the Ne- 
phew died before 12 Years, and 
the Daughter married another, ſhe 
{hall not be diveſted of her Eſtate, 
| Page 67, 68 

To an eldeſt Son in Fee, upon 
Condition it he did not pay Lega- 
cies, then to the ſecond, tis void, 
becauſe 'tis no more than what the 
Law gives him, 70 
3. Deviſe of all his Eſtate, whether a 
Fee, or only an Eſtate for Life, 
paſſeth, 90 
Of all his Eſtate, paying Debts, 
Oc. a Fee paſſeth, ibid. 
5. I ratify and confirm all thoſe 
Eſtates made to my Son George in 
Marriage, according to the Writing 
made by me, which Writing was 
defective, yet the Heir was diſin- 
herited thereby 131 
6. Of ſeveral Rents expreſſed in ſeve- 


ral Writings, tis a good Deviſe of 
the Rents, 132 


4. 


97. A Man had two Eſtates, called, 7he 


The Upper Houſe, and Lower Houſe 
Tenements, he deviſed all his Meſ- 
ſuages, c. viz. two Parts of the 


| Nether-houſe-Tenements to his 


Grandſon in Tail, but mentions 
not the Upper-Houſe-Tenements ; 
yet it paſſed by the Particle AZ, 
and the viz. ſhall be taken to be 
directive, and not reſtrictive, 141 

8. For fifty Years to A. afterwards to 

the Heirs Male of the Body of A. 

and for want of ſuch Iſſue then to 

B. this is no Eſtate Tail in B. be- 

cauſe there was no Freebold to ſup- 

.port it, 255 

g. To his Wife for Life, Remainder to 

W. D. and if he hath Iſſue Male of 


his 


* 
— . 
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his Body, then to his Iffue; and if 
no Ifſue Male, then to S. this is an 
Eſtate-Tail in W. 
10. When an Eſtate-Tail ſhall ariſe 
by Implication in a Deviſe, 317 


Deviſe Executozy. 


1. Deviſe of a Term to his Wife for 
Life, then to his Son for Life, and 
made his Wife Executrix ; the Wife 
died inteſtate, Adminiſtration de bo- 
nis non was granted to the Son, a 
Creditor of the Teſtator brought an 
Action againſt him, and u 
adminiſtrevit pleaded, it was held 
to veſt in the Son by Way of Exe- 
cu Deviſe, 257 

. To A. in Fee; and if be die with- 
out Iſſue, living V. then to V. and 
his Heirs; this is an Executory De- 
viſe, 283, 284 

. What makes an Executory Deviſe, 

what not, 284 


Diſability, See Pleading. 


One ſingle Act is not ſufficient to 
induce a general Inability, fo as 
to make a Perſon not qualified for 
a Benefice, 138 

2. Occaſioned by the Neglect of the 

Party, as not receiving the Sacra- 

ment, to make him capable of an 

Office, is no Excuſe to him, 272 


Diſpenſation. 


Whether the King can diſpenſe with 
a Statute made for the Advance- 


to 


Page 258 


plene Pending a Suit in the Eccleſiaſtical 


| 


ment of Juſtice by a on obſtante, 
b Page 67 
Diſtreſs, 


1. Diſtreſs for Rent upon the late Act 
of Parliament, and an Action of 
Treſpaſs brought thereon, and held 

, 231 

2. Of the Goods of a Stranger for 

Rent taken Levert and Conchant, 

Notice muſt be given either to the 

Owner of the Goods, ot Tenant of 


the Lands, 394, 395 


Divorce. 


Court, one of the Parties dies, 2 
Sentence afterwards for a Divorce 
is not good, 182 


* 


E. 
_ Eaſement. 


[* an improper Word, where a 
Man preſcribes for a Liberty to 
catch Fiſh, 


Ejectment. 


1. Will not lie of a Cloſe (giving it 
a Name) containing ten Acres of 
Arable and Meadow, without di- 
ſtinguiſhing how much of each, 
becauſe of the Uncertainty of the 
Thing, whereof the Sheriff is to 
deliver Poſſeſſion, 97 
2. De uno meſſnagio ſeve tenemento is not 
good, becauſe of the Uncertainty, 


366 


2 


3. Ejectment 


Je TABLE 


** 


3. Ejectment de uno Meſſuagio ſove Re- 
poſitorio, becauſe of the various 
Significations of that Word, not 
good, Page 136 

4. 2 . Carbomum ;, tho' this 2 

eemingly uncertain, yet it ma 
ſupported by Uſage: 1 foe 

5. The Court would not compel the 
Plaintiff to deliver a Note in Wri- 
ting what Lands he claimed in the 
Declaration, being general, 214 


Embargo. 
What it is, vis. 2 Prohibition of 
State, by Advice of the Council, 
179 


Entry. 


Where there muſt be an actual uy 
to make an Aſſigument, or Deviſe, 
good, where not, 


48 


Erroꝛ and Mrit of Erroz. 


1. Judgment againſt A. who entered 
into a Statute, and died: Error 
was brought upon the judgment, 
and pending that Writ the Money 
was paid upon the Statute, and 
held good, there being not enough 
to ſatisfy both the Creditors, for 
the Execution of the Judgment was 
ſuſpended by the Writ, 248 

. It will not lie after a Scire fac. 

brought, and two Nichils returned, 
for that amounts to a Scare fect, 
which is a Judgment by Default, 


and therefore the Writ comes too 
late, 


314, 315 | 


Eftray. 


It is Abuſe to work it, becauſe the 
Party bath it by Authority of Law, 


Page 391 
Evidence. . 


Depoſitions in Chancery, taken de bene 
. upon a Bill filed before an An- 
wer came in, were allowed to be 


given in Evidence, 
Exception. 
1. Contrary to the Deviſe, is void, 11 


2. When it makes a Leſſee only Te- 
nant at Will, ibid. 


147 


1. A Judgment of B. R. reverſed, 
they cannot award a Writ of Exe- 
cution of Damages in the Exche- 

; but this muſt be done 
B. R. = 

They have only Power to affirm 
or reverſe ibid. 

vet where Judgments are given 
for Defendants, and reverſed 'in 
the Exchequer-Chamber, they may 

award a fadgment, Nuod reenpe- 
rare debeat, | 126 


Executoz, See Aſlignment. 


Brought Debt in the Detizet, for 
Rent due in the Life of the Teſta - 
tor, 4 

Debt againſt him, he pleaded ſeve- 

ral. adgments, and that he had not 

ets ultra, 63 
L 11 3. Shall 


. 


3 


3. Shall not bring Debt on a Judg- 
ment in a pesſonal Ation till after 
a Year and a Day, Page 235 
4. Executor ma bring a Replevin, or 
Detinue, for Goods taken in the 


Life of his Teſtator, 404 
5. May have Trover for a Converſion 
in his Life-time, ibid. 


6. May have an Action of Eſcape 

upon mean Proceſs, and Debt a- 
gainſt the Pariſhioner, for not ſet- 
ting out Tithes, 


Extoztion, See Inkozmation. 


— 


F. 
Fees. 
N Action will lie at the Com- 
mon Law for Proctors Fees, 


255 
Flax, See Tithes. 
Foꝛcible Entry, See Inquiſition. 
Fines. 


1. A Fine levied by the Iſſue in Tail, 
is an Extinguiſhment of that E- 
ſtate, 5 

2. Where the Uſes thereof are de- 
clared by a ſubſequent Deed, va- 
rying from the Fine in ſome 
ſmall Matter, the Parties and their 
Heirs ( but not Strangers) are 
bound 263 

3. But where the Deed is precedent, 
and the Fine levied after ward varies 
from the Deed, it ſtands fingle, and 
all Parties may aver againſt it, 263 

I 


4. Iwo Deeds made at ſeveral Times 
between the ſame Parties, and of 
the ſame Land, but varying in Li- 
mitation, the Fine following the 
Uſe thereof, ſhall be guided by the 
laſt Deed, Page 168, 169 


———_ * — 


G. 
Gaming. 


Hether the Statute relates to a 
Wager or aot ? 410 


SGitt, See Deed of Gift, 
Gꝛants of a Common Perſon. 


1. In Conſtruction of Grants, R 
is to be had to the Eſtate of the 


Grantor, 172 
2. Of an Office in Reverſion, where 
good, 279 


G2ants of the King. 


1. Of an Office, reciting a former 
Grant thereof to be in being, 
which in Truth is not, makes the 
Grant void, 276 

2. Of an Office, when it ſhall be void 
by the Death, or Surrender of the 
former Grantee, when fuch Gran- 
tee bad really no Right ; this is a 
void Grant, 276 

3. When tis not well limited in it's 
Commencement, *tis void ; as, if a 
Perſon who had a Term for Years 
is attainted, and the King ſhould 

grant the Term habendum after the 


End 


- 
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End of that Term ; which cannot | 


be, for tis extinguiſhed by Attain- 
der, Page 276 


4. When a Grant is in being, and ano- 


ther made,the ſubſequent Grant muſt 
recite the firſt, or 'tis void, 277 
5. When a Grant cannot have that 
Operation, as intended by the King, 
tis void; as, a Leaſe for Years, 
and afterwards the King reciting 
that Leaſe, grants the Reverſion 
but before the Grant. was ſealed, 
the firſt Leſſee ſurrendered to the 
King, the Grant of the Reverſion 
is void, becauſe he had then the 
Poſſeſſion, 277 
6. When tis uncertain as to its Com- 
mencement, yet it may be good 


278 
7. Grant 4 tempore plene etatis, when 


the Grantee was actually at that 
Time of full Age, yet good, 279 


Gun, See Jndictment. - 


The Perſon ſhooting not having 100. 
Annum, cannot be convicted by 
a ſingle Joſtice, unleſs he is brought 


before him inſtanter, upon View of 
the Offence, 51 


Guineas. 
How they muſt be demanded in an 
Action, 410 
H. 
Heriot. 


1. Preſcription to have it of every 
Stranger dying within his Manor, 
not good, 321 


— 


2. If eſloigned before the Lord ſei- 
res, then to have the Beaſt of ano- 
ther, void, Page 32 


Dighways, 


1. The Preſentment of Jaſtices upon 
View may be traverſed, 38 
2. Indictment for not repairing, upon 
Not guilty pleaded, you may give 
in Evidence that tis not a High- 
way, - 38 
3- When Lands are given to repair a 
Highway, and ſold to another who 
charges his whole Lands for that 
Purpoſe, he, and thoſe who derive 
a Title under him, ſhall be charged 
ratione tenure of the whole, and not 


only of the particular Lands firſt 
Swen, 49 


Homine replegiando. 


In this and Replevin the proper Re- 
turn is elongevit, 183 
Yundzed, 
Is a Li 


berty, in its Commencement it 
was divided from the County, but 
the Bailiwicks were re-united to the 


Counties by the Statute of Ed. 3. 
339, 343 


Jamaica, See Laws of England. 
Teofails. 


Where a Judgment was aided, there 
being no Continuances, 87 


TJmplication, 
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Jmplication, See Devile. 


1. Where an Eſtate ariſeth by Impli- 
cation, where not, Page 154 
2. Where an Eſtate for Life ſhall a- 
riſe by Implication to execute an 
Eſtate-Tail, 258 
3. An Eſtate-Tail by Implication in a 
Deviſe, 317 
4 Where an Eſtate for Life will ariſe 
by Implication in a Deed , and 
where not, 381 


Tndictment, See Addition. 


1. Proceedings therein not to be ſtay- 
ed upon any Account, it being at 
the Suit of the King, 
2. Doth not lie before Juſtices of the 
Peace for ſhooting in a Gun upon 
the Statute of 2 & 3 Ed. 6. for they 
want Juriſdiction, 51 
3. Whether it will lie for keeping an 
unlicenſed Ale-houſe, 145 
4. 'Tis the Method in B. R. to pro- 
ceed upon Inditments, and that 
Court ſhall not be prohibited with- 
out negative Words, * 1451 
5. Upon 5 Eliz. for uſing a Trade of 
a Tiler, not being Apprentice to it 
for 7 Years, and doth not ſay that 
it was a Trade uſed at the Time of 
the making the Statute, 145, 146 
6. Shall not be quaſhed for falſe L. 
tin, or Surplulage, 159 
7. Indictment for High Treaſon, not 
concluding contra ligeantiæ ſue debi- 
tum, reverſed for that Reaſon, 166 
8. For Murder, omitting that the Per- 
fon (lain was iz pace Des, yet held 


— — 


8 Jr. For Extortion againſt a Ferryman, 


6 


9. For a Riot, omitting contra formam 
Statuti, yet good, Page 164 
10. For erecting of a Cottage. Oc. 
& ulterius preſentant, that he did con- 
tinue it contra formam Statuti; this 
Concluſion goes to the laſt Offence 
only, and therefore the Indictment 
was quaſhed after a Verdict, 345 
IT. Quaſhed for Uncertainty, 2321 
12. Againſt a Cloth-worker not living 
in a City, Borough, or Town-Cor- 
p_ and keeping more than one 
, 379 


Infomation. 
Inkoꝛmation foꝛ a Kiot. 


for taking 2 d. de quibuſdam 5 
tis pro 1 — Fans, 
void, becauſe the certain Time is 
not mentioned, in which the Of- 
fence was done, Tol, 103 

2. Void for the Uncertainty, 101, 321 

3- A common Informer muſt proſe- 
cute within a Year upon a Penal 
Statute, . 130 


Tnquiltion, 


1. Where the Forfeiture is found, the 
King is immediately in Poſſeſſion, 


56, 57 
2. For a Forcible Entry upon a Te- 
nant for Years, it muſt be eæxpulit 


and not diſſei ſivit, 249 
Inſtitution. 


If the Biſhop will not inſtitute, the fix 
Months allowed to the Patron to 


good, wy 


preſent 


— 7 7 8 EE 5 
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preſent ſhall be accounted from the 
Death of the Incumbent, Page 140 


Intention. 


This is chiefly to be conſidered in a 


Jurisdict ion. 


Where temporal Courts have juriſ- 
diction of the Right to an Office, 
and the ſpiritual Court to the Exer- 


Deviſe, 282, 283] ciſe of that Office, 3 the Right 

ſhall be tried in the Courts at 

Jointenants, See Pleading,Copyhold.] Law, Page 28, 29 
The p Conveyance from one to 0 
the other is by Releaſe, and not by| 2 

Grant or Feoffment, 15101. Where they find more than they, 


Joinder in Action, See Baron 
and Feme, 


ought, yet the Plaintiff ſhall have 
Judgment in the Action, 10 
2. Where the finding of a Jury quod 


Where the Action ariſes upon a Con- 


tract, they may join, but not if 
upon a Treſpaſs, + 181 


Judgment. 


1. The Form of its Entry when a Ver- 
dict is for the endant upon 
a Nonſuit, and upon a — 


7 

2. Was ſet aſide after the Plaintiff 
had levied Part of his Debt; ſor 
which Treſpaſs was now _— 
for taking his Cattle, and the for- 
mer Plaintiff not allowed to bring 
the Mony levied into Court, 161 
3. Judgment againſt two, who both 
ied, a Scire facies was brought 
againſt the Adminiſtratrix of one 
of them; and after two Nichils 
retorned, ſhe brought an Audi 
querela, and had Judgment that 


ſhe ought not to be charged a- 
lone, 315 


conceſſit (hall be taken to be 
relaxavit, . 


Juſtices of Peace, See Jultification. 


1. Have Power by the general Words 
of their Commiſſion to hear and 
determine Offences upon any Sta- 

tute which concerns the Peace, 51 

2. He is a Treſpaſſer if he proceedeth 

irregularly in his Office, 

ſending a Warrant to take a Felon 
without Oath. made of the Felony 

committed, 349 

3. Have not Power to take Indict- 

ments upon Penal Statutes, with- 

out expreſs Power given to them in 

the Acts themſelves, 379 


Juſtification. 


1. Under a Seiſin in Fee Hy, 
being charged for an Offence, 0 


not ſufficient without ſhewing the 
Commencement of his Eſtate, 346 
M m m 2. Un- 


VIZ. 
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2. Under Warrants of juſtices of 
Peace and Commiſſioners of Sewers 
or Exciſe, where good, where not, 

Page 350 

3. In Treſpaſs the Defendant muſt ſet 
forth a particular Power and Au- 
thority to take, &. for 4d vel per 
mandatum generally is not y_=__ 

37 

4. For taking Cattle for Part of Rent 
due for one half Year, and doth 
not ſhew how the other was ſatiſ- 


fied, not good, 402 


Lapſe. 


Where the Biſhop refuſes to inſtitute, 
becauſe the Clerk is not qualified, 
the Living ſhall lapſe if the Patron 
doth not preſent within ſix Months 
from the Avoidance, and not fix 
Months after Notice of the Biſhop's 
Refuſal, 140 


Laws of England. 


Jamaica, Barbadoes, c. are not go- 
verned by the Laws of Ergland, 


285 
Leaſes. 


t. Where ſubſequent Clauſes and 
Words qualify thoſe which go be-. 
fore, 7 

2, Leſſee for Years may bring an 
Action on the Caſe againſt his un- 
der Leſſee, becauſe he is chargeable 
to the firſt Leſſor for conſequential 


Damages, | 9 
Liberate. 

Being returned, the izee hath 

thereby a Poſſeſſion only in Law, 


he muſt bring an Ejectment to re- 
cover the actual Poſſeſſion, 


4 


| 


| 


| 


Limitation cf Axion. 


Accounts current between Merchants 
and Traders are excepted out of 
the Statute, but not Accounts ſta- 


ted, as upon a Bill of Exchange, &c. 
Page 105 


Limitation of Eſtate. 


Where the right Heirs ſhall take by Li- 
mitation, where by Purchaſe, 257 


M. 


Mandamus. 


1. D Etoru thereof ought to be cer- 
tain, 34 

2. It will not lie where there is a 
per Viſitor appointed by the Foun- 
der, 122, 236 
3- To remove a Fellow of a College, 
vel canſam ſigniſicare, whether it will 
lie, 23 
4. To admit a Fellow to a College: 
and the Return thereof, where good, 
where not, 68 
5. Denied to make one free of a Cor- 
poration who had ſerved an Ap- 
prenticeſhip, 4 234 
6. It may be granted to abate a Nu- 
ſance, 237 
7. To admit one to a Fellowſhip, be- 
ing nominated thereunto, and not 
yet of the Foundation, 260 
3. Granted to the Dean and Chapter 
of Weſtminſter to admit one to the 
Office of Bailiff, 281 


Manſlaughter, See Pleading. 
Marriage. 


1. After the Death of one of the Par- 


48 | 


ties there ought not to be any Suit 
in 


The 
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in the Spiritual Court, to make the 
Marriage void, Page 182 
2. The Party may be puniſhed after- 
wards for Inceſt, but the Children 
ſhall not be made Baſtards, 182 


Marchal, Earl, See Pꝛohibition. 
Maſter and Servant See Robbery. 


Miſnoſmer pleaded in Abatement, 3 47 


Months. 
1. Where they muſt be computed lu- 


nary, where Calendar, gs, 185 
2. Where a Biſhop refuſes to grant 
Inſtitution for Inability, the fix 
Months ſhall be accounted from 
the Avoidance, and not one from 
the Time of Notice to the Patron 
of the Biſhop's Refuſal, 139 


Murder, See Pardon. 


N. 
Ne exeat re gnum. 


HAT it is, and upon what 
Occaſion uſed, 179 


Nonconfo:milt, See Diſability. 
Non obſtante, See Diſpenſation. 


Notice, See Aſſignment. | 


1. Of an Aſſignment of a Term need 
not be pleaded, becauſe the Aſ- 
ſignor is only liable by Reaſon of 
the Land ; and when he hath 
parted with that, he ought not to 
be charged longer, 72, 76 

2. Leflee gave Bond to deliver Poſſeſ- 
ſion at the End of the Term, the 
Leſſor aſſigned before that Time, 


| lege ought to take the Oaths, 237, 


yet the Leſſee may give Poſſeſſion 
to the Aſhgnee of the Reverſion, 
and he is not obliged to give No- 
tice of the Aſſigument to the firſt 
Leſſee, Page 72, 73 
3. The Patron ought to have all con- 
venient Notice when his Clerk is 
refuſed by the Biſhop, 140 
4. Where a Thing falls properly 
within the Knowledge of the Plain- 
tiff, there Notice muſt be given to 
the Defendant, otherwiſe not, 230 
3. Where it ought to be given, where 
not, 239 


O. 
Oaths. 
N what Place a Fellow of a Col - 


289 


Olſkice and Officer, See Bond and 
Gzants of the King. 


1. Grant of an Office to Two ſince the 
Statute 1 Eliz. ſhall be an Evidence 
that it was granted ſo before, 17 

2. A Miniſterial Office may be grant- 
ed to Two, but not a ſadicial Of- 
fice, ibid. 

3. Grant of the Office of Regiſter to 
the Court of Admiralty, is a Free- 

hold for Life; and tho they do 

proceed by the Clvil Law, yet the 

Right of chat Office ſhall be tried 

at the Commom Law, 27, 28 


4. The Office of a Regiſter of a Bi- 


ſhop is likewiſe a Freehold, and the 
Right ſhall be tried at Law, 28 


5. Non- 
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5. Nonuſer of a private Offize, with- 
out ſome ſpecial Damage, is no For- 
feiture, Page 34 

6. Where a Man may be deprived of 

a private Office without a ſpecial 

Summons to ſhew Cauſe, &c 35, 37 


. Reproachful Language by an Offi- 
. * be a Cauſe 1 for him 


to his Good Behaviour, but no| 


Forfeiture of his Office, 34 
8. The Office of a Regiſter of a Biſhop 
may be granted in Reverſion, 279 
9. Officer executing a void or illegal 
Warrant, is excuſable where the 
Court hath a general Juriſdiction 
of the Cauſe, for this may be a 
Miſtake, 350 
10. Where a particular Juriſdiction 
exceeds its Authority, the Officer 
is liable, becauſe all is void, 350 
11. He is favoured in Law as to Exe- 
cution of Proceſs, 352 
12. Where executing a Proceſs miſ- 
awarded ſhall not make him guilty 
of Treſpaſs, _ „ 
13. Officers of Juſtice have Eſtates 
for Life in their Offices at Com- 
mon Law, 169 


| 
O2der, | 


Made at a Mineral Court at Mendip, 
viz. That the Defendant ſhould for- 
feit his Mineral Tools and Goods, 
and be baniſhed from the Hills for 


ever, is againſt Law, 148 


Oꝛdinarp. 


As to the Examination and Inſtitution 
of a Clerk, is not not a Miniſter 
but a Judge, 135 

4 


Radelifk 


P. 


Pardon. 


Hether Murder can be pardon- 
ed by expreſs Name, Page 61 


Parliament. 


1. Upon a Writ of Error returnable in 
Parliament, the Tranſcript of the Re- 
cord is only removed, 125 

2. They have not only Power to re- 
verſe or affirm, but they may give 
a new Judgment, 125, 127 

3. Upon the Reverſal of a judgment 
of B. R. that Court cannot give a 
new Judgment, for they have exe- 
cuted their Authority by giving the 

firſt Judgment, 127 

4- The Remittitur not being entred in 
B. R. the Parliament gave a new 
Judgment in Ejectment, viz. Quod 
(the Plaintiff) recaperet terminum, 
having before only ſaid, quod Judi- 
cium B. R. revocetur, Ec. 127 


Parſon, 


. Is obliged by Law to 
count of his Faith in Lain when 
examined by the Biſhop, 135 

Action brought againſt him for 
not keeping a Bull and Boar, not 
good without alledging that he was 
obliged by Cuſtom or Preſcription 
ſo to do, 241 


ive an Ac- 


Perfozmance, See Pꝛomite. 
Plea 


fe Trastses 
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Plea and Pleadings. 


r. Debt againſt an Executor, who 
pleaded ſeveral Judgments, and that 
he had not Aſſets ultra. 

The Plaintiff replied to each Judg- 
ment, and that they were kept on 
Foot by Fraud. 

The Defendant rejoined, and put all 
the Judgments together, and de- 
nied the Fraud, Oc. Page 64 

2. In Debt for Rent. the Defendant 

pleaded wil habwit iz texementis ; the 
Plaintiff replied, That he demiſed 
to him adtunc plenem haben. poreſta- 
tem, whether good without ſhew- 
ing what Eſtate ? 78 

3. Whether a Plea of Conviction of 
Manſlaughter be a Bar to an 
Appeal of Marder ? 100 

4. Which go to the Diſability of a Per- 
ſon, ought to be very certain, 136 

5. Where Pleas muſt be framed ac- 

cording to the Operation of Deeds, 

and not according 

vis. if the Deed is dedit e conceſſat 3 

this is a ant at Common Law, 

and therefore muſt be pleaded with 

an Attornment, 150 

6. If Tenant for Life grant his E- 
ſtate to him in Reverſion, this muſt 
be pleaded as a Surrender, 151 

7. If one Joint-tenant makes a Fe- 
offment to the other, this is not 

good at Common Law, becauſe 
they being jointly ſeiſed, one can- 
not make Livery and Seiſin, there- 
fore it muſt be pleaded as a Con- 

firmation, 150 

8. If one Joint-tenant pleads that the 


to the Words, 


k 


a Releaſe, and not a Grant, is the 
proper Conveyance, Page 151 
9. Where new Marter is offered in a 
Replication, the Plaintiff ought not 
to conclude to the Country, but 
to aver his Plea, 283, 286, 376 
10. Where Seifin in Fee is pleaded by 
Way of Juſtification of an Offence, 
the Defendant muſt ſet forth the 
Commencement of his Eſtate, 345 
* Where Wy th 2 
pecially, a Excuſe, for 
an Afolt, B qd houls have 
pleaded the general Iſſue. 404 
12. Where it was not a direct Affir- 
mative, yet held good, 405 
13. Where the Intention was put in 
Iſſue, and yet the Plea held good, 
2» . 24 

14. Nt debet 25 to Pirt, and wil bass 
in tenewent;is as to the other Part, 
makes the Plea double, 254 


olicy of afurance. See Action 
———_ on the Caſe. 


P0072. 


Rates made by Officers ſince the Sta- 
tute, and Proof of a Chapel before, 
will not make it a Pariſh in _ 
tation, for they muſt have all 
parochial Rites, 157, 158 


Poſſeſſion. 


1. Where a Man declares upon his 
Poſſeſſion for a Wrong done, tis 
well „ but tis otherwiſe 
where the Right is in Queſtion, 419 

2. Tis otherwiſe allo in an Action of 


other conceſſit, tis not good, becauſe: 


| 


Treſpaſs ; for if the Plaintiff will 
Non lay 


The 


TABLE. 


3 lay a Charge 
muſt ſet forth a Title, Page 421 
Powers. 


Which go to diveſt an Eſtate, muſt 
be ſtrictly purſued, 265 


Pꝛerogative. 
1. Bounded by Act of Parliament, 207 


tutes, 209 


Pyeſcription. 


1. For Eſtovers is not deſtroyed 

the Alteration of the Rooms in the 
Houſe, | 46 
2. Where tis found by a Verdict 
_ than tis pleaded, yet . 
8 9] 
3. To charge the Subject 


compence to him, or elſe tis void, 


2 
Pꝛivity of Eſtate. 


May be transferred by an rr 
of a Term for EY Se. 


Pzivity of Contract. 
Remainders between the Leſſor and 


the Executor of the Leſſee, not- 1 


withſtanding ſuch Executor hath 
aſſigned his Term, 730 


Pꝛohibition. 
1. To the Articles where the Matter 


was concerning a Depri vation of a 
« 


upon the Land, be 


with a Du- 
ty, muſt import a Benefit or Re- 


| 


by| 


| 


Perſon from an Office for Inſuffici- 
ency in the Civil Law, Page 30, 21 

- Suggeſtion of a Modus for Tithes 
of a Water Corn-mill, which an- 
ciently had only a Pair of Mill- 
ſtones, but of late two Pair; yet 
the Preſcription ſhall go to the 
whole, becauſe the Mill is the 1 * 
ſtance, Oc. 


3- To the Arches for Proctors Fees, 
2. Not excluded by affirmative Sta- 4. 


To the Court of the Earl Marſhal 
upon a Libel in the Court of Ho- 
nour againſt the Defendant for mar- 
| ſhalling Fanerals, 128 
5. To the Court of Aldermen in 
London about building upon a void 
Space of Ground within the City, 

151, 152 
6. Not allowed for calling a Woman 
Whore, unleſs Oath is made that 
the Words were ſpoken i in London, 


. 367 


Pꝛomiſe. 


Where the Manner of it muſt be ob- 
ſerved, | FF 60 


S 


| Nuo Warranto. 


7 Hether it may be brought 
againſt particular Members, 
or againſt the Body Politick, 54 
. Where the Franchiſes are uſurped, 
the Judgment is, extinguan- 
: but when they are abuſed, 'tis 
| pol. capiantur in manns Re- 
git, 


n — 


54, 36 
3. This 


the TAB L. 


3. This judgment doth not deſtroy 
the Corporation, Page 58 Husband, 


for the Uſe of the Heirs of the 
begotten on the Body of 


R. 


Kecognizance. 


bis Wife, Remainder to the right 
Heirs of the Husband. 3-7 
They had Iſſue a Son, who died with- 
out Iſſue. 


Then the Wife died, and the Husband 


ſurvived, there being no particular 
Iven upon a Writ of Error, is 


rari, 


Recoberies. 


Eſtate to ſupport the contingent 
taken by itſelf, and is no Part] Remainder; it was adjudged for the 
of the Record, and therefore it may| Heirs of the Wife, Page 155 156 
be removed into B. R. by Certio- 2. Where à conti 


ngent Remainder is 

void without a particular Eſtate for 
Life to ſupport it, 259 
3. Deviſe to the Father for Life, Re- 


104 


| I mainder to his next Heir Male in 
Uſes thereof declared, and afterwards| Tail, the Father made a Feoffment 
changed by a ſubſequent Deed, 262 


| Relation. 


Where a Surrender is made, and the 


Party dieth, the Surrendree ſhall| RKent-C ar "a * 
_ admitted, for the . h ge 


afterwards 
Land is bound by Relation, 


Releaſe. 


1. Of all Adions «fe Sew dew, doth Beplebin. 
not exclude an Action, the Cauſe 0 5 
whereof did ariſe on that Day, 182 For taking bone, ae & cenie; 

2, Trover againſt two; there was a f ki . which did 

Verdict againſt one, and the other] 10 taking werd nich did not 
— of Releaſe, and had a Ver- anſwer the whole, therefore void, 

di& ; the Plaintiff could not have | 

Judgment againſt the other, for the Replication, See Pleading. 

Trover being joint, a h —4 Where tis good 3 


one diſcharges the other, 


Remainder, See Peviſe. 
1. Baron agg 


Feme join in a Fine of the 
Lands of the Wife to Truſtees, &. 


in Fee with Warranty; this de- 
ſtroyed the Remainder, becauſe it 
could not veſt eo inſtante the par- 


ticular Eſtate determined, 284 


253 Wbere it ſhall ariſe out of all the 
Eſtates of the Grantee, 4 


the Defendant made Cognizance 


402 


avoid a Plea, 78 


Reſcous. 
Return thereof held good, 


| 
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Reſervation. 


Of Rent, ſecundum Ratam, upon a 
Demiſe at Will, not good, becauſe 
no Time limited when it ſhall be 


d, Page 79 
Retozn, 


To a Mandamm, or Habeas Corpus 


et a conve- 
Certainty, 


34, 36 


ought to be certain, 
nient, and not a p 


is well, 
Retrarie. 


Is a Bar to the ſame Action for ever, 
ſo long as the Judgment ſtands in 
Force, 


87 
Reverſion, 


For Life, where a Grant thereof veſts 
an Intereſt preſently, 214 


Revocation, Sce Powers, 
Riot, See Ynfozmation, 


Sacrament, See Diſability. 
Satisfaction. 


Leſſer Sum cannot be pleaded in 
Satisfaction of a greater after 


| 


Scare fac. See Recognizance, Admi⸗ 
nitration, Erro!. 


1. Where the King cannot re-ſeize 
without a Sire fac. Page 57 
2. Againſt the Bail upon a Writ of 
Error the Judgment being affirm- 
ed in B. R. you. muſt remove the 
Recognizance by a Certiorari, 1c4 
3. It lies upon a Judgment after a 
Year and a Day by Virtue of the 
Statute W. 2. 248 
4. Plea - Abatement of a Writ of 
Error depending, is not good to a 
Scire fac. w n ibi 
5. Oughe not to be to the Lords me- 
diate and immediate, before the 
Reverſal of an Outlawry in Trea- 
ſon, becauſe the Forfeiture doth 
not go to them, but to the King, 


the Day of Payment is incurred. | 
| * 


366 

6. To repeal Letters Patent, 275 
- Severance in Attion. 

Where it ſhall be, 


Sheriff. 


1. Where there are two Sheriffs of a 
City,and an Information is brought 
againſt one of them, the Vewire fac. 

may be well awarded to the a 

not to the Coroner, 65 

2. An Action of the Caſe was brought 

inſt him by an Executor for a 

falſe Return, made in the Life- time 

of his Teſtator, and held good, 403 

3. Debt will not lie againſt him for 
Money levied in Execuson, 404 


Statute. 


180 
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Statute. 


1. Where a Penalty is given by a Sta- 
tute to a Proſecutor, fo as he ſues 
within a Time preſcribed, a Latitet 
ſued forth is not a Commencement 
of ſuch Suit, Page 130 

2. Statutes muſt have a reaſonable 
Conſtruction, 271 


Subſequent Clauſes, Sce Deeds, 
Surpluſage. 
Will not make an Iudictment ill, 160 


Surrender, See Copphold. 


T. 


Tenant in Tail. 


Enar:t in 1 had alſo the 
Reverſion in hee, makes a Leaſe 
to commence ia futuro, the Iſſue in 
Tail levies a Fine, which is an Extin- 
guiſhment of the Tail, and the Cog- 
nizee of the Fine ſhall never avoid 


this Leaſe, becauſe it ariſeth out of 


both the Eſtates, viz. out of the 
Eſtate-Tail and Reverſion in Fee, 3 


Toll. 


1. For what it was paid at Common 
Law, 319 


5 


2. It cannot be exacted of the Sub- 
ject but when they have a Benefit, 
Page 320 

3. There can be no Preſcription for 
a Toll thro' 320 

4. Leſke for Life or Years, or Tenant 
at Will, 'may preſcribe to be ex- 
empted from Toll, 366 


Tot. 


Againſt the Eſtate of the Teſtator doth 
not die with his Perſon, 404 


Treſpaſs. 


1. Will lie where a Man hath a Poſ- 
ſeſſion, and no Property, 392 
2. Treſpaſſer ab initio when a Man 
hath an Authority by a Statute, 
and doth not purſue it, or abuſeth 
his Power, 391 
3. Treſpaſs quare vi & armis, whether 
it will lie againſt the Owner of the 
Soil, 187 


Treaſon. 


lndictment therein, and the Words 
ipſo vivente comburentur left out of 
the Judgment, for which Reaſon ic 
was reverſed, 401 


Trover. 


1. Will lie for a Bond by the Name 
of bona & catalla, viz. de uno ſcripto 
obligatorio, 156 

2. De duobus Garbis, Anglice, Sheaves 
of Corn, is void, 321 


Tithes. 


O OO 


be „ 


Tithes. 


1. Ooght to be paid for fulling Mills, 
| Page 45 
2. Tithes of Flax, whether they ſhall 
be great or ſmall, according to the 
Quantity of Lands ſowed there- 
with, | 134 

3. A Cuſtom alledged in von Deci- 
mando in a whole Hundred is void, 
without ſhewing that there was a 
ſufficient Maintenance for the Par- 
{on beſides. 236, 340 

4. None could claim them before the 
Council of Lateran, becauſe there 
were no Pariſhes till that time, 337 

5. A Layman cannot preſcribe in non 

decimando, yet there may be a Cu- 

ſtom- to exempt him from Tithes, 
341 

6. Where they are due of Common 

Right, and where by Cuſtom, 3 41, 
44 

7. Cuſtom to be exempted of * 
Tithe of Underwood, uſed in a Pa- 
riſh for fencing Corn, is good, but 
maſt ſhew that the Tithes are paid 
to the Parſon, 

8. Preſcription to be diſcharged of 
Tithes in a Vill is too particular, 
but tis good in a whole County or 
Hundred, 342 

9. For not ſetting them out upon the 

Statute of Ed. 6. tis ſufficĩient for 

him to declare that he was pro- 

. prietarins without ſhewing a Title, 

422 


Uariance. 
1. Between the Original and the De- 


claration, 246 
; 


* 


Between the Declaration and a 
Note upon which the Action was 
brought, for which Reaſon a Judg- 
ment was reverſed, Page 410, 411 


2. 


Cenirc facias, See Sherifk. 
Jenue. 


Demiſe of a Meſſuage i» & ſaper 
clivitatem de Hampſied Hill, 


40 


76 


Uerdict. 


Where it cureth the Defe& of a bad 
Declaration, 133, 175, 187, 246 


Aicar. 


1. What he is, and when he began, 
X 184 
2. When firſt endowed, 


246 
Giſitoz. 


1. Hath Power id to hear Ap- 
; 109 


_ peals, 
2. May deprive without the Concur- 
rence of another Perſon, 110 
3. If he hath no Authority by the 
Founder to determine Offences, yet 
'tis incident to his Office, 238 


4. Hath no Power over a Nominee 


till admitted to the Foundation, 
260 


Unity of Poſſeſſion. 


I. Extinguiſhed a Way, 363 
2. Extinguiſheth Rents and Com- 
mons, and all Matters of Char- 


ges 
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ges on other Mens Lands, but not 
Ealements, ſuch as Light and Air, 


Page 364, 365 
Cſage, 


An Ejectment ſupported by Uſage, 
143 


de. 


1. Conveyances to Uſes muſt be go- 
verned by the Rules of the Com- 
mon Law, 155 
2. Poſſeſſion is transferred by the Sta- 
tute to ſuch Uſes which are in be- 


ing, and not to a Poſſibility of an 


Uſe, idem 
3. An Agreement between the Parties, 


tho it doth not operate as a Deed, 


it will be ſufficient to appoint an 
Ule, 264 


— 


W. 


Taſte. 


O Remedy at Common Law for 


voluntary or permiſſive Waſte 
by Leſſee for Life, or Years, 10 


Cay. 


1. Cuſtom to have a Way over ano- 
*ther Man's Ground to Church or 
Market is good, becauſe it is an| 
Eaſement and no Profit, 365 
1. Leſſee for Life, or Years, or Tenant 


at Will, may preſcribe to have ſuch 


| 


_— —— 


Way, becauſe tis only an Eaſe- 
ment, Page 366 


Vill. 


A latter Clauſe in a Will ſhall noz 
be taken in a larger Senſe than 
what goes before as a Deviſe to 
his Daughter, upon Condition ſhe 
marry his Nephew, &c. Proviſo, 
if (he refuſe to marry him at or 
before ſhe is twenty-one Years of 
Age, or in the mean Time marry 
another, ( which ſhe did, the Ne- 
phew dying at twelve.) Now theſe 
Words, or in the mean Time marry 
another, maſt be intended marry- 
ing ſo as to make her incapable 
of marrying the Nephew, 67, 


68, 331 
4. If the Intention is certain, tho not 


fully expreſſed, tis good, 131 
Witneſs, 
1. Woman taken away by Force, is 


allowed to be a Witneſs of che 
Fact, | 8 


2. A Patron is never allowed to be a 


Witneſs to maintain the Title of 
his Clerk, | 17 


3. Wheze the Repair of an High- 
way is in Queſtion, none ſhall be 
admitted to be an Evidence, who 
lives in that Pariſh where the Way 


is, 49 


Wither- 


or 
The 
—_— 


TABLE. 


Withernam. 


* 


A Capias iſſued out againſt the De- 
fendants who entred their Ap- 
pearance with the Filizer , and 
moved for a Super ſedeas to the 
Withernam, and offered by their 
Counſel to plead Nor ceperunt , 
which they were ordered to do, 
and to give Bail to appear de die in 
diem, Page 183 


TWozds. the Confkruction thereof, 


1. Where the Adverb wiz. ſhall be 
taken directive or reſtrictive 
Page 141 

2. Where the Word adhuc doth 
refer only to the Time of levy- 
ing the Plaint, and not to any 
Thing afterwards, | 153 

3. Where they muſt be taken accord- 
ing to the known Acceptation, 186 


Carit of Erroz, See Erroz, 


Radcliffe Trustees 


NI 
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